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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


iil 





CONTENTS 


MAY 1969 





AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


Perishable Agricultural Commodities Act, 1930 


SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 


MAY 1969 Meioitcettbes 


CUMULATIVE MATERIAL 





Page 


i) 
or 


604 


639 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


IV 











LIST OF DECISIONS REPORTED 
MAY 1969 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


Page 
ARRINGTON, CARROLL, JR. P&S Docket No. 4120. In- 
solvency—Suspension of registration—Default 585 
BLoTtT, RAY W. P&S Docket No. 4131. Bonding require- 
ments—Cease and desist—Consent sold iactecinse ana 


BURGESS, CHESTER, KENNETH BURGESS, and Rosco 
BurRGEss, d/b/a MAYFIELD LIVESTOCK AND SALES 
Co. P&S Docket No. 3954. Stay order—Pending 
outcome of court appeal 603 


DRESSMAN, E. H. P&S Docket No. 3989. Failure to pay 
—Bonding requirements—Cease and desist—Con- 


sent , 564 


Ep. MINIAT, INc. P&S Docket No. 4163. Packer— 
Payment of commissions absent services—Cease 
and desist—Consent . " 601 


JAMISON, S. M., d/b/a Y-J PACKING COMPANY. P&S 
Docket No. 4024. Packer—Failure to pay when due 


—Cease and desist 581 
KANE, MIKE, JR. P&S Docket No. 4128. Bonding re- 
quirements—Cease and desist—Consent 570 


KATCHER, JACK. P&S Docket No. 4006. Failure to pay 
—Failure to refund advance—Suspension of reg- 
RUROINI EIUTUEE. ii oooh nsansisiiticcssieaen erties 567 


LENOX, Dick, a/k/a WILLIAM R. LENOX, d/b/a 
LENOX Stock YARD. P&S Docket No. 4110. Bond- 
ing requirements—Suspension of registration ......... 579 


Louis BurK COMPANY. P&S Docket No. 4116. Packer 
—Failure to pay—Cease and desist—Consent ........ 558 


MIDDLEBURG AUCTION SALES, INC. P&S Docket No. 
4066. Shippers’ proceeds — Accounts of sale — 
Rate schedule—Cease and desist—Consent ............ 597 


Muir, DwicHt A. v. DENNIS GROSSE, d/b/a MID 
STATES SALE COMPANY, INC. P&S Docket No. 
3982. Dismissal—Court judgment—Stipulation of 
ee eee Jct tate eat aide panto 578 


557 











558 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 558 


AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921—Cont. 


Page 


RICHEY, JAMES. P&S Docket No. 4121. Bonding re- 

quirements — Suspension of registration — De- 

NS ies dee bi ater, eas ; 
Rocky MOUNTAIN PACKING Co., INc. P&S Docket No. 

4137. Packer—Failure to pay when due—Cease 

and desist—Consent Se TERA ee 


STOCKGROWERS COMMISSION COMPANY. P&S Docket No. 
4056. Shippers’ proceeds—Accounts—Sale of con- 
signed livestock to employees — Suspension of 
I ic Cane cas auc Pasan dt Cas inuiievsseiracdanssoua 572 


TABERNA, JOE F. P&S Docket No. 4090. Suspension 
terminated se ra aoa el 595 


UNION Stock YARDS COMPANY OF OMAHA (Ltd.) P&S 
Docket No. 344. Modification of rates and charges ....... .... 596 


WENZL, GLEN, d/b/a WENZL CATTLE COMPANY. P&S 
Docket No. 4076. Insolvency—Suspension of regis- 
tration—Consent = sen 592 


(No. 12,472) 


In re LOUIS BURK COMPANY. P&S Docket No. 4116. Decided May 
1, 1969. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent, in connection with its operations as a packer, is ordered to 
cease and desist from failing to pay, when due, the full purchase price 
of livestock or meat purchased in commerce. 


Dona Kahn for complainant. 
Paul Yermish, Philadelphia, Pa., for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 
U.S.C. 181 et seq.), hereinafter referred to as the Act, instituted 
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by a complaint filed on January 21, 1969, by the Acting Admin- 
istrator, Packers and Stockyards Administration of this Depart- 
ment. The complaint charges that respondent, in connection with 
its operations as a packer under the Act, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
of such livestock. Respondent filed an answer alleging that “[it] 
at the special instance and request of James Talcott, Inc. did 
purchase livestock from the sellers specified herein, in the 
amounts specified herein, upon the express promise by James 
Talcott, Inc., its principal, to make payment when due, the full 
purchase price, of such livestock”. It was further alleged that: 
“All income, accounts receivable, and inventory accruing from 
the processing of said livestock was received by the said, James 
Talcott, Inc., and the Respondent, as agent, had no control what- 
soever over the proceeds of said processed products.” 


Respondent requested oral hearing. On March 5, 1969, an oral 
hearing was convened at Philadelphia, Pennsylvania before 
Herbert L. Perlman, Hearing Examiner. Complainant was rep- 
resented by Mrs. Dona Kahn, Office of the General Counsel, 
United States Department of Agriculture. Respondent was rep- 
resented by Paul Yermish, attorney, Philadelphia, Pennsylvania. 


At the start of the hearing, the Examiner received into evi- 
dence an amended complaint, which amendment was made with 
respondent’s knowledge and consent. The amendment alleged, 
inter alia, that respondent had failed to pay the full purchase 
price of “meat” purchased in commerce. After receipt of the 
amended complaint, counsel for complainant read into the record 
a stipulation by the parties in which respondent (1) admits the 
facts alleged in paragraph I of the amended complaint and 
further admits that the Secretary has jurisdiction in this matter; 
(2) neither admits nor denies the remaining allegations contained 
in the amended complaint, and consents to the issuance of a 
specified order, containing findings of fact and conclusions based 
upon the allegations set forth in the amended complaint as the 
findings of fact and conclusions of the Secretary of Agriculture; 
(3) waives further oral hearing and the Examiner’s report; and 
(4) consents to the issuance of the order set forth below, which 
order shall have the same force and effect as if entered after full 
hearing, to become effective on the first day after service upon 
said respondent. 
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Complainant recommended, at the hearing, that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Louis Burk Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 


located at 8rd & Girard Avenue, Philadelphia, Pennslyvania. 


(b) Respondent at all times material herein was engaged 
in the business of buying livestock in commerce for purposes of 


slaughter and of manufacturing and preparing meats and meat 
food products for sale and shipment in commerce. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer 


under the Act, during the month of December, 1968, and in the 
transactions set forth below, purchased livestock and meat in 
commerce and failed to pay, when due, the full purchase price 


of such livestock and meat. 


Date of No. of Amount 
Purchase Head Purchased From Unpaid 
1968 

December 6 181 Cincinnati Order Buyers, Inc $ 8,135.01 
Cincinnati, Ohio 

December 9 228 Cincinnati Order Buyers, Inc. 9,165.12 
Cincinnati, Ohio 

December 6 372 Greencastle Livestock Center 16,849.55 
Greencastle, Indiana 

December 9 173 Greencastle Livestock Center 8,065.00 
Greencastle, Indiana 

December 10 178 Greencastle Livestock Center 8,360.39 
Greencastle, Indiana 

December 6 453 Heinold Hog Market 18,522.07 
Kouts, Indiana 

December 9 219 Heinold Hog Market 9,200.77 
Kouts, Indiana 

December 10 205 leinold Hog Market 9,133.04 
Kouts, Indiana 

December 6 208 Jackson 8,452.80 
Galva, Illinois 

December 9 407 Jackson 16,663.07 
Galva, Illinois 

December 7 198 Logansport Livestock Yards, Inc. 8,840.15 


Logansport, Indiana 
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Steaks and Patties 
Steaks and Patties 
Steaks and Patties 


Patties 


No. of Amount 
Head Purchased From Unpaid 
194 Logansport Livestock Yards, Inc. 8,028.13 
Logansport, Indiana 
201 Valley Livestock Company, Inc. 8,963.20 
East Liverpool, Ohio 
185 Valley Livestock Company, Inc. 8,293.62 
East Liverpool, Ohio 
163 Valley Livestock Company, Inc. 7,714.27 
East Liverpool, Ohio 
Boneless Beef Cross Bros. $ 3,545.25 
Philadelphia, Pennslyvania 
Boneless Beef Cross Bros. 3,836.73 
Philadelphia, Pennslyvania 
Boneless Beef Cross Bros. 4,719.86 
Philadelphia, Pennslyvania 
Boneless Beef Switken Meats 16,537.12 


Philadelphia, Pennslyvania 


J. K. Frozen Meat 1,798.76 
Philadelphia, Pennslyvania 
J. K. Frozen Meat 1,375.26 
Philadelphia, Pennslyvania 
J. K. Frozen Meat 1,343.76 
Philadelphia, Pennslyvania 
J. K. Frozen Meat 47.00 


Philadelphia, Pennslyvania 


CONCLUSIONS 


By reason of the facts alleged herein, respondent has engaged 
in an unfair practice, in commerce, in violation of Section 202 (a) 
of the Act (7 U.S.C. 192(a)) and Section 201.43(b) of the regu- 
lations (9 CFR 201.43(b)). Midtown Veal & Mutton Co., 27 


A.D. 1259 (1968); Fotenos Brothers, 27 A.D. 1429 (1968) and 


cases cited therein on page 1431. 


Inasmuch as complainant has recommended that the order 
consented to by respondent be issued, the order will be so issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of livestock 
or meat purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,473) 


In re RoCKY MOUNTAIN PACKING Co., INC. P&S Docket No. 4137. 
Decided May 2, 1969. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Stanley D. Wright for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 28, 1969, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On April 28, 1969, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 
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FINDINGS OF FACT 


1. (a) Rocky Mountain Packing Co., Inc., hereinafter referred 


to as the respondent, is a corporation with its principal place of 
business located at P. O. Box 2569, Casper, Wyoming 82601. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce for purposes of slaughter; and 


(2) A packer within the meaning and subject to the 
provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
and in other transactions at divers other times during the period 
from August 1, 1968, through January 31, 1969, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


Date of No. of Amount of Date Purchased 

Purchase Head Purchase Paid From 
Aug. 1, 1968 10 $1,047.68 8-27-68 Worland Livestock Auction, 

Worland, Wyoming 

Aug. 8, 1969 41 3,594.29 8-27-68 " - 
Aug. 15, 1968 23 3,496.40 8-27-68 . 
Sept. 19, 1968 48 10,100.09 10- 4-68 7 ys " 
Sept. 19, 1968 47 10,291.23 10-10-68 ” ” 7 


Jan. 9, 1969 46 8,071.11 1-21-69 7 ~ = 
Aug. 18, 1968 67 11,644.30 8-20-68 Riverton Livestock Auction, 
Inc., 
Riverton, Wyoming 
Sept. 6, 1968 49 8,251.28 9-16-68 Torrington Livestock Com- 


mission Company, 
Torrington, Wyoming 
Jan. 31, 1969 43 6,801.51 2-11-69 ” - - 
Jan. 31,1969 386 8,304.55 2 11-69 - x 5 
Aug. 22, 1968 9 2,901.24 9- 3-68 Stockman Livestock Com- 
mission, Inc., 
Torrington, Wyoming 
Oct. 38, 1968 29 3,514.82 10-25-68 ” - 


Oct. 38,1968 1 477.46 10-22-68 ” ” ” 

Jan. 2, 1969 12 1,370.82 1-13-69 ” ” ” 

Jan. 30,1969 1 252.72 2-10-69 ” ” ” 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
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192(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,474) 


In re E, H. DRESSMAN. P&S Docket No. 3989. Decided May 8, 
1969. 


Failure to pay—Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce, issuing insuffici- 
ent funds checks in payment of such livestock and engaging in business 
under the act without sufficient bond coverage. 

James S. Krzyminski for complainant. 


Selby S. Soward, of Zuspann, Soward & Whalen, Goodland, Kan., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 3, 1968, as amended on September 17, 1968, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 
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Respondent filed a second amended answer on March 17, 1969, 
in which he admits the jurisdictional allegations of the amended 
complaint, denies the allegations contained in paragraph II of 
the amended complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order, with 


findings of fact and conclusions, based upon the allegations con- 
tained in the amended complaint, except for the allegations con- 
tained in paragraph II of the amended complaint. 

The allegations contained in paragraph II of the amended com- 
plaint are hereby dismissed pursuant to complainant’s motion. 
Complainant has recommended that the cease and desist order 
consented to by respondent be issued. Complainant has also 


recommended that respondent not be suspended as a registrant 
under the Act, because respondent has complied with the bonding 


requirements of the Act and the regulations. 


FINDINGS OF FACT 
1. (a) E. H. Dressman, hereinafter referred to as the respond- 
ent, is an individual whose address is 1204 West 13th Street, 
Goodland, Kansas. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock 
in commerce for the account of others; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy livestock in commerce. 


2. Respondent in connection with his operations as a dealer, on 


or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of No. of Purchase 
Purchase Head Price Purchased From 
(1967) 
September 19 451 $63,399.36 J. R. Broadbent, 
Salt Lake City, Utah 
September 22 304 42,315.91 J. R. Broadbent, 


Salt Lake City, Utah 
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3. Respondent, in purported payment for the purchases set 
forth in Finding of Fact 2 above, issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the ac- 


count upon which such checks were drawn. 


4. Based upon his volume of business transacted as a dealer 
and as a market agency during 1966, respondent was required, 
under the Act and the regulations to maintain, in the amount of 
$55,000, a bond or bond equivalent in order to secure performance 


of his dealer and market agency obligations. By letters dated 
September 12, 1967, and October 30, 1967, respondent was notified 


of such required bond coverage. Notwithstanding said notice, 
respondent continued to engage in the business of a dealer, buy- 
ing and selling livestock in commerce for his own account, and as 


a market agency, buying livestock in commerce for the account 


of others, without filing and maintaining a reasonable and suffi- 
cient bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 


(9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce; 
(2) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; and (3) engaging in business in commerce 
in any capacity for which bonding is required under the Act and 
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the regulations without filing and maintaining a reasonable bond 

or its equivalent, as required under the Act and the regulations. 
This order shall become effective on the sixth day after ser- 

vice upon the respondent. Copies hereof shall be served upon 


the parties. 


(No. 12,475) 


In re JACK KATCHER. P&S Docket No. 4006. Decided May 8, 1969. 


Failure to pay—Failure to refund advance—Suspension of registration— 
Default 


Respondent is ordered to cease and desist from issuing insufficient funds 


checks or drafts in payment of livestock purchased in commerce, fail- 
ing to pay, when due, the full purchase price of such livestock and fail- 
ing to refund money advanced for the purchase of livestock when re- 
spondent fails to make such purchase, and is suspended as a registrant 


under the act for a period of six months. 


Jerome S. Ducrest for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 7, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on May 24, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered livestock deal- 








568 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 28 A.D. 567 


er, of Fresno, California, was charged with failing to pay when 
due for livestock purchased. 


Copies of the complaint and the rules of practice were served 
on respondent on March 1, 1969. He was notified in writing that 
an answer should be filed within 20 days and that failure to 
deny the allegations of the complaint would constitute admission 
of them. Respondent has filed no answer. 


On March 26, 1969, complainant filed a recommendation that 
the order proposed below be issued. Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on April 7, 1969, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 

PROPOSED FINDINGS OF FACT 

1. Jack Katcher, the respondent, whose address is Fresno, 
California is, and was at all times material herein, engaged in 
the business of buying livestock in commerce on commission and 
for his own account, and registered with the Secretary of Agri- 
culture under the Act as a market agency to buy cattle on com- 
mission in commerce. 


2. The Humboldt Livestock Auction, Inc., Fortuna, California, 
Shasta Livestock Auction Yard, Inc., Cottonwood, California, and 
Klamath Stockmen’s Commission Company, Inc., Klamath Falls, 
Oregon, collectively referred to herein as the stockyards, at all 
times material herein, were posted stockyards under the Act. 


3. Respondent, in connection with his livestock purchase opera- 
tions, on or about the dates and in the transactions set forth 
below, purchased cattle at the stockyards and, in purported pay- 
ment therefor, drew drafts, or caused drafts to be drawn, on the 
Bank of California, Fresno, California, which drafts were not 
honored when presented for payment at said bank but were re- 
turned unpaid because respondent did not have sufficient funds 
on deposit in said bank or respondent’s account had been closed, 
as the case may be. 


Stockyard 
Date of No. of Head Amount of At Which Date of Amount of 
Purchase Purchased Purchase Purchased Draft Draft 


1968 
January 24 27 £$ 4,092.13 Humboldt Live- February 2 $ 4,092.13 
stock Auction, Inc. 
February 8 90 11,655.00 Shasta Live- February 10 11,655.00 
stock Auction Yard, Inc. 
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Stockyard 
Date of No. of Head Amount of At Which Date of Amount of 
Purchase Purchased Purchase Purchased Draft Draft 
1968 
February 9 19 8,799.74 Shasta Live- February 10 3,799.74 
stock Auction Yard, Inc. 
February 12 41 9,489.34 Klamath Stock- February 12 9,489.34 


men’s Commission Company, Inc. 
February 13 84 13,747.10 Klamath Stock- February 16 13,780.10* 
men’s Commission Company, Inc. 
February 14 134 26,800.00 Klamath Stock- February 24 9,859.77** 
men’s Commission Company, Inc. 
Feburary 20 3 484.33 Klamath Stock- February 24 484.33 
men’s Commission Company, Inc. 
February 21 46 11,460.77 Klamath Stock- February 23 11,460.77 
men’s Commission Company, Inc. 
February 27 21 4,025.69 Klamath Stock- February 27 4,025.69 
men’s Commission Company, Inc. 
* $33.00 of said amount was for feed charges. 
** Balance due on purchase price. 


4. Respondent failed to pay, when due, the full amount of the 
purchase price of the cattle purchased in the transactions de- 
scribed in Finding 3 above. 


5. On or about March 6, 1969, respondent received and ac- 
cepted from Los Banos Abattoir Company, Los Banos, California, 
an advance of $2,000.00 for the purchase on commission of 27 
cattle, but he failed to deliver the cattle and has failed and re- 
fused to refund the $2,000.00 advanced. 


PROPOSED CONCLUSIONS 


By the facts stated in Findings 3, 4, and 5 above, respondent 
violated Sections 304, 307, and 312(a) of the Act (7 U.S.C. 205, 
208, 213(a)) and section 201.43(b) of the regulations thereunder 
(9 CFR 201.43(b)), for which the following order should be 


issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. Drawing drafts or issuing checks, or causing drafts to be 
drawn or checks issued, in payment for livestock purchased, in 
commerce, without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such drafts 
or checks; 
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2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce; and 


3. Failing to refund money advanced for the purchase of live- 
stock when respondent fails to make such livestock purchase. 


Respondent is suspended as a registrant under the Act for a 
period of six months. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,476) 


In re MIKE KANE, JR. P&S Docket No. 4128. Decided May 13, 
1969. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Susan Williams Reeves for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 13, 1969, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On April 4, 1969, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
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recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act, be- 
cause respondent has complied with the bonding requirements of 
the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Mike Kane, Jr., hereinafter referred to as the respond- 
ent, is an individual whose address is Route #1, Reedsville, Wis- 
consin 54230. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was term- 
inated on July 16, 1967. Respondent was notified by certified 
mail on or about June 21, 1967, of such termination date and was 
informed that if he continued his livestock operations after the 
date of such termination without bond coverage, as required 
under the Act and the regulations, he would be in violation of 
section 312 of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such no- 
tice, respondent continued to engage in the business of a dealer, 
buying and selling livestock in commerce without filing and main- 
taining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,477) 


In re STOCKGROWERS COMMISSION COMPANY. P&S Docket No. 
4056. Decided May 13, 1969. 


Shippers’ proceeds—Accounts—Sale of consigned livestock to employees— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to maintain properly its account 
for shippers’ proceeds, issuing untrue or incomplete accounts of sale 
and other documents, permitting employees to purchase livestock 
consigned to respondent for sale on a commission basis, and selling 
livestock under assumed names, and is suspended as a registrant under 
the act for a period of 7 days. 


Jerome S. Ducrest for complainant. 


Lloyd J. Webb, of Rayborn, Rayborn, Webb and Pike, Twin Falls, Idaho, 
for respondent. 


Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on October 3, 1968, charges respondent with various 
violations of the Act and the regulations. In an amended answer 
read into the record before Hearing Examiner Jack Bain at a 
hearing in Twin Falls, Idaho, on March 19, 1969, respondent ad- 
mits the facts alleged in paragraph I of the Complaint and that 
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the Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations of the Complaint, waives further 
oral hearing and the report of the Hearing Examiner, and, for 
the purposes of this proceeding only, consents to the issuance of 
a specified order, with findings of fact and conclusions based upon 
the allegations contained in the Complaint, requiring respondent 
to cease and desist from the practices complained of in the Com- 
plaint, and suspending respondent’s registration for a period of 
7 days. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Stockgrowers Commission Company, hereinafter refer- 
red to as the respondent, is a corporation with its principal 
place of business located at Twin Falls, Idaho. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Stockgrowers Commission Company stockyard, Twin 
Falls, Idaho, a posted stockyard under the Act, hereinafter refer- 
red to as the stockyard; 


(2) Engaged in the business of selling livestock, at 
the stockyard, on a commission basis; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondent, during the months of January and February 
1968, failed to maintain properly the account in the Twin Falls 
Bank and Trust Co., Twin Falls, Idaho, in which it deposited 
shippers’ proceeds, hereinafter referred to as the custodial ac- 
count, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 


(a) As of January 31, 1968, respondent had a shortage in 
shippers’ proceeds in the amount of $7,352.46. As of said date 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $35,304.79 and had, to offset said out- 
standing checks, a bank balance of only $27,952.33, resulting in 
said deficiency in shippers’ proceeds in the amount of $7,352.46. 


(b) As of February 29, 1968, respondent had a shortage 
in shippers’ proceeds in the amount of $15,070.38. As of said 
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date, respondent had outstanding checks drawn on the custodial 
account in the amount of $23,215.85 and had, to offset said out- 
standing checks, a bank balance of only $8,145.47, resulting in 
said deficiency in shippers’ proceeds in the amount of $15,070.38. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and in other transactions at divers 


other times during the period from August 1, 1967 through 
February 29, 1968, permitted Gene Larsen and Cecil Patterson, 


auctioneer-employees of respondent, to purchase, for their own 


accounts, livestock consigned to respondent for sale on a commis- 
sion basis, as follows: 


1. Purchases by Gene Larsen 


Date 
of No. of Head 

Purchase Purchased Amount 

1967 
November 4 9 $ 848.22 
1 129.15 
November 11 3 222.33 
November 18 4 316.00 
1 14.00 

1968 
February 10 29 4,311.58 
February 17 9 1,273.37 
3 477.00 
February 24 1 200.00 
1 30.13 

2. Purchase by Cecil Patterson 

August 12 11 2,167.84 


4. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below, and in other transactions at divers 
other times during the month of February 1968, in accounting 
to consignors for the sale of their livestock, failed to transmit or 


deliver to said consignors full, true and correct accounts of such 


sales in that respondent issued accounts of sale which showed 
mere initials, initial-numeral designations, first names or name- 
abbreviations, as the purchasers of their livestock instead of the 


full, true and correct names of the purchasers, copies of which 


incomplete and incorrect accounts of sale were made a part of 
respondent’s accounts and records, as follows: 
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Initials, 
Numbers or 
No. of Head Designations True Nam: 

Date of and Species Shown as of 

Sale Sold Consignor Purchaser Purchaser 

1968 
February 10 5 ewes Melvin Jogels J.B. John Bradley 
February 10 1 heifer Jin Baker Hall Hal Boulton 
February 10 1 cow Elmer Parrott Cl Carter Packing 

Co. 

February 10 1 cow Elmer Parrott Q Earle Quigley 
February 17 1 heifer Mike Ultican H.L.Hfrs Hanson Livestock 
February 24 11 ewes C. R. Morrill J.B. John Bradley 
February 24 12 ewes Anna Quesnell J.B. John Bradley 
February 24 1 steer Blaine Bird Roy 4 Roy McKinster 
February 24 1 heifer Bill Arbaugh Lee-2 Lee Reynolds 
February 24 1 steer’ Bill Arbaugh Lee Lee Reynolds 
February 24 1 cow Gary Custer Hig 5 Higley 
February 24 1 cow Gary Custer Hig 6 Higley 
February 24 1 cow Gary Custer Hig Higley 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions described below, and in other transactions at 
divers other times during the period from January 1 through 


March 31, 1968, sold livestock for the account of L. S. Ultican, 
respondent’s president, principal owner and manager, under the 
assumed names of various persons from whom said Ultican had 
purchased the livestock and, in connection with such sales, issued 
accounts of sales, buyers invoices, scale tickets, and receiving 
tickets falsely and incorrectly showing such assumed names as 
the sellers of the livestock instead of said Ultican, copies of which 
false and incorrect accounts of sales, buyers invoices and scale 
tickets, together with the receiving tickets, were made a part of 
the accounts and records of respondent, as follows: 


(a) Respondent, at the stockyard, on or about January 6, 
1968, sold 31 cattle, purportedly for the account of “Art Tatter- 


sall”, when in fact the cattle were owned by L. S. Ultican and 


consigned by him to respondent for sale on a commission basis 
for his account. In connection with such sale, respondent issued 
a receiving ticket, an account of sale, buyer’s invoices, and scale 


tickets falsely and incorrectly showing the assumed name of said 


Tattersall, from whom Ultican had purchased the cattle, as the 
seller of the cattle instead of Ultican, and made the receiving 
ticket and copies of the false and incorrect account of sale, buy- 
ers’ invoices and scale tickets a part of its accounts and records. 
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(b) Respondent, at the stockyard, on or about March 16, 
1968, sold 26 cattle purportedly for the account of “McMahon 
Cattle Company” when in fact the cattle were owned by L. S. 


Ultican and consigned by him to respondent for sale on a commis- 
sion basis for his account. In connection with such sale, respond- 


ent issued a receiving ticket, an account of sale, buyers’ invoices 


and scale tickets falsely and incorrectly showing the assumed 


name of said McMahon Cattle Company, or “McMahon”, from 
whom Ultican had purchased the cattle, as the seller of the cattle 
instead of Ultican, and made the receiving ticket and copies of 


the false and incorrect account of sale, buyers’ invoices and scale 
tickets a part of its accounts and records. 


(c) Respondent, at the stockyard, on or about March 16, 
1968, sold 78 steers purportedly for the account of “John 


O’Daniel” when in fact the steers were owned by L. 8. Ultican 


and consigned by him to respondent for sale on a commission 


basis for his account. In connection with such sale, respondent 
issued an account of sale, buyers’ invoices and scale tickets 
falsely and incorrectly showing the assumed name of said 


O’Daniel, from whom Ultican had purchased the steers, as the 


seller of the steers instead of Ultican, and made copies of the 


false and incorrect account of sale, buyers’ invoices and scale 
tickets a part of its accounts and records. 


(d) Respondent, at the stockyard, on or about March 9, 
1968, sold 48 cattle purportedly for the account of “Mt. States 


Cattle Co.” when in fact the cattle were owned by L. S. Ultican 
and consigned by him to respondent for sale on a commission 
basis for his account. In connection with such sale, respondent 


issued a receiving ticket, an account of sale, buyers’ invoices and 


scale tickets falsely and incorrectly showing the assumed name 


of said Mt. States Cattle Co., from which Ultican had purchased 
the cattle, as the seller of the cattle instead of Ultican, and made 
the receiving ticket and copies of the false and incorrect accounts 


of sale, buyers’ invoices and scale tickets a part of its accounts 
and records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4, and 


5 hereof, it is concluded that respondent has wilfully violated 


sections 304, 307, 312(a) and 401 of the Act (7 U.S.C. 205, 208, 
213(a), 221) and sections 201.40, 201.41, 201.42, 201.43(a) and 
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201.57 of the regulations (9 CFR 201.40, 201.41, 201.42, 
201.43 (a), 201.57). 


i Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and suspending its registration for a period of 


7 days, and complainant has recommended that such an order be 
issued, the order will be issued. 

: ORDER 

Respondent, its officers, directors, agents and employees, di- 


rectly or through any corporate or other device, in connection 


with respondent’s operations as a market agency, shall cease and 
desist from: 


1, using funds received as proceeds from the sale, in commerce, 


of livestock handled on a commission basis for purposes of its 


own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


38. issuing accounts of sale which fail to show the true and cor- 


2. failing to maintain its custodial account for shippers’ pro- 
' rect names of the buyers of livestock; 


4, permitting auctioneers and other employees of respondent 
engaged in the actual conduct of auction sales to purchase live- 


stock out of consignment for any purpose for their own account; 


5. selling livestock under assumed, false or otherwise incorrect 


names; and 


6. issuing documents in connection with the receipt or sale of 
livestock, in commerce, showing assumed, false or otherwise in- 
correct names as the consignors or sellers of livestock. 


Respondent shall deposit the proceeds from the sale of live- 


stock on a commission basis in a separate account designated as 
“Custodial Account for Shippers’ Proceeds” or by some similar 
designation and shall maintain such account in conformity with 


the provisions of section 201.42 of the regulations (9 CFR 
201.42), 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
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ness as a market agency subject to the Act, including, among 
other things, true and correct receiving tickets and copies of ac- 
counts of sale, buyers’ invoices, and scale tickets. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,478) 


DWIGHT A. Mumm v. DENNIS GROSSE, d/b/a MID STATES SALE 
CoMPANY, INC. P&S Docket No. 3982. Decided May 14, 1969. 


Dismissal—Court judgment—Stipulation of parties 


Where issues have been decided by verdict of jury and judgment of court, 
the proceeding is dismissed upon stipulation of the parties. 
Charles E. Hird, Jefferson, lowa, for complainant. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, Lincoln, Neb., for re- 
spondent. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Before a hearing was held in this reparation proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.), the parties by their respective attorneys of record filed 
a Stipulation For Dismissal of the proceeding, setting forth the 
following: 


1. All issues presented by the Complaint, Answer and Counter- 
claim and Reply were issues that were presented to the Court 
and Jury in the case entitled Dennis Grosse, Plaintiff vs. Dwight 
Muir, Defendant, Civil No. 8-2111-C-1 in the United States Dis- 
trict Court for the Southern District of Iowa, Central Division. 


2. That all the issues presented by the pleadings and proceed- 
ings in this matter were determined by the verdict of the jury 
and the judgment of the court in said action brought in the United 
States District Court for the Southern District of Iowa, Central 
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Division, entitled Dennis Grosse, Plaintiff, vs. Dwight Muir, 
Defendant, being Civil No, 8-2111-C-1; that the judgment in said 


action has become final and binding, and that the parties have 
accepted the benefits of the judgment entered in said action. 


38. That the Complaint filed herein, and Respondent’s Answer 
and Counterclaim should, therefore, be dismissed and all parties 
discharged without liability. 


Accordingly, the complaint is hereby dismissed without prej- 
udice. 


Copies hereof shall be served upon the parties. 


(No. 12,479) 


In re DicK LENOX a/k/a WILLIAM R. LENOX, d/b/a LENOX STOCK 
YARD. P&S Docket No 4110. Decided May 14, 1969. 


Bonding requirements—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


William R. Pedder for complainant. 
Respondent pro se. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 16, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed January 6, 1969, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is registered 
with the Secretary under the act as a market agency and dealer 
and is charged with engaging in business as a market agency, 
selling livestock in commerce on a commission basis, without 
filing and maintaining a reasonable bond or its equivalent as re- 
quired by the act and the regulations issued thereunder. A copy 
of the complaint and a copy of the rules of practice were served 
upon respondent. 


On February 4, 1969, respondent filed an answer in which he 
admitted the material allegations of fact set forth in the com- 
plaint. On April 14, 1969, complainant recommended, in effect, 
that respondent be found to have violated the act and the regula- 
tions issued thereunder as charged, be ordered to cease and 
desist from such violation, and be suspended as a registrant 
under the act until he fully complies with the bonding require- 
ments of the act and the regulations issued thereunder. The mat- 
ter was referred to Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Dick Lenox, a/k/a William R. Lenox, is an 
individual doing business as Lenox Stock Yard, with his principal 
place of business located at Bennettsville, South Carolina. Re- 
spondent is, and at all times material herein was, engaged in the 
business of conducting and operating the Lenox Stock Yards, 
Bennettsville, South Carolina, a posted stockyard under the act, 
engaged in the business of selling livestock in commerce on a com- 
mission basis, and registered with the Secretary under the act 
as a market agency and dealer to buy and sell livestock in com- 
merce. 


2. The surety bond which respondent maintained to secure 
performance of his market agency obligations under the act was 
terminated September 27, 1968. Respondent was notified on or 
about September 6, 1968, of such termination date and was in- 
formed that he would have to comply with the bonding require- 
ments under the act and the regulations if he continued to sell 
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livestock in commerce after such termination date. Notwithstand- 
ing such notice, respondent has continued to engage in the busi- 
ness of a market agency, selling livestock in commerce on a com- 
mission basis, without filing and maintaining a reasonable bond 
or its equivalent. 


PROPOSED CONCLUSIONS 


Respondent’s operation in business as a market agency under 
the act without a reasonable bond or its equivalent, as set forth 
in Finding of Fact 2, constitutes a willful violation of sections 
307 and 312(a) of the act (7 U.S.C. 208 and 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations issued thereunder (9 
CFR 201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 
(1957); In re Ray York, 20 A.D. 1112 (1961); In re Marvin 
Bynum, 22 A.D. 1082 (1963); In re D. C. Herndon, d/b/a Sam- 
son Livestock Auction, 27 A.D. 1501 (1968). Respondent should 
be ordered to cease and desist from such violation and should 
be suspended as a registrant under the act until he complies 
fully with the bonding requirements of the act and the regulations 
issued thereunder, as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding is 
required under the act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required 
under the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he complies fully with the bonding requirements of the act and 
the regulations. When respondent has complied with such re- 
quirements, a supplementary order will be issued in this proceed- 
ing terminating this suspension. 


(No. 12,480) 


In re S. M. JAMISON, d/b/a Y-J PACKING COMPANY. P&S Docket 
No. 4024. Decided May 14, 1969. 


Packer—Failure to pay when due—Cease and desist 


Respondent is ordered to cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce. 
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Samuel J. Harris for complainant. 
J. Ray Cox, of Cox & Powell, Coeur d’Alene, Idaho, for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 11, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complainant filed on July 29, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. In the complaint, respondent was charged 
with failing to pay when due for purchases of livestock in con- 
nection with his operations as a packer. On August 16, 1968, 
respondent filed an answer denying the alleged violations, stating 
that payments for all of the purchases were made in accordance 
express agreements between the parties, and requesting a hearing. 


An oral hearing was held in Spokane, Washington, on Septem- 
ber 19, 1968, before Jack W. Bain, Office of Hearing Examiners, 
Department of Agriculture. Samuel J. Harris, Office of the Gen- 
eral Counsel of the Department, appeared for complainant, and 
J. Ray Cox, Attorney at Law, of Coeur d’Alene, Idaho, appeared 
for respondent. Complainant called four witnesses and introduced 
13 exhibits in evidence. Respondent presented two witnesses and 
introduced two exhibits. The hearing transcript contains 112 
pages. 


After the hearing, complainant filed proposed findings and con- 
clusions, etc. (9 pages), on December 4, 1968, respondent filed 
proposals, etc. (5 pages), on January 21, 1969, and complainant 
replied (2 pages) on February 5. 
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PROPOSED FINDINGS OF FACT 


1. Respondent is S. M. Jamison, an individual operating a meat 
packing plant at Coeur d’Alene, Idaho, under the trade name Y-J 
Packing Company. He is and at all times material herein was: 
(1) engaged in the business of buying livestock in commerce for 
purposes of slaughter; and (2) a packer within the meaning of 
the Act. 


2. In transactions on five different days between January 17 
and March 15, 1968, respondent purchased livestock at the Sand- 
point Livestock Auction, Inc., stockyard, a posted stockyard 
under the Act, at Sandpoint, Idaho, from Sandpoint Livestock 
Auction, Inc., a registered market agency under the Act, and 
failed to pay, when due, the full purchase price therefor. Re- 
spondent did not pay for such livestock for from 12 to 63 days 
after purchase. 


3. In three transactions on December 15, 1967, and January 
19 and 26, 1968, respondent purchased livestock at the Coeur 
d’Alene Livestock, Inc., stockyard, a posted stockyard under the 
Act, at Coeur d’Alene, Idaho, from Coeur d’Alene Livestock, Inc., 
a registered market agency under the Act, and failed to pay, 
when due, the full purchase price therefor. Respondent did not 
pay for such livestock for at least 22, 10, and 14 days, respec- 
tively, after purchase. 


4. In 14 transactions between December 25, 1967 and March 
26, 1968, respondent purchased livestock at the Stockland Union 
Stockyards, Inc., stockyard, a posted stockyard under the Act, at 
Spokane, Washington, from Stockland Union Stockyards, Inc., 
a registered market agency under the Act, and failed to 
pay, when due, the full purchase price therefor. Respondent did 
not pay for such livestock for an average of ten days after 
purchase. 


5. Respondent had no credit arrangement with the sellers in- 
volved for the delayed payments mentioned in Findings 2, 3, and 
4, above. 


6. By letter dated July 11, 1967, from J. Merlin Hoskin, Area 
Supervisor for complainant, respondent was notified in writing 
that he was failing to comply with section 201.43 of the regula- 
tions under the Act which requires prompt payment for livestock 
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purchased unless otherwise expressly agreed before purchase, 
and that respondent should bring his operations into compliance. 


PROPOSED CONCLUSIONS 


One of the fundamental and most significant purposes of the 
Packers and Stockyards Act and the regulations issued there- 
under is to ensure that there is an orderly and well-regulated 
system of marketing livestock throughout the nation. Such a 
system can only be attained under a standard requiring prompt 
and strict accounting for the purchase price of livestock by 
market agencies selling, and buyers, including packers, pur- 
chasing livestock. In an effort to achieve this objective, the Act 
and the regulations require market agencies acting in a repre- 
sentative capacity on behalf of shippers and consignors to main- 
tain a solvent financial condition, to provide adequate bond 
coverage to insure the performance of their obligations, and, 
perhaps most importantly, to transmit to the shipper or consignor 
of the livestock the net proceeds from the sale of his livestock 
before the close of the next business day following the sale. It is 
readily apparent that market agencies can only fulfill these re- 
quirements if persons purchasing livestock from them make 
timely payments therefor. Accordingly, section 201.43(b) of the 
regulations requires all buyers, including packers, to pay for 
their livestock purchases promptly unless specific credit arrange- 
ments have been made in advance of the purchases and such ar- 
rangements are appropriately disclosed in the purchaser’s records 


and other documents relating to the transactions. In re Prime 
Meat Products, 27 A.D. 435 (1968). 


It is perfectly clear on the record that respondent has not met 


the requirements for prompt payment. His only defense was that 
he had made credit arrangements with the sellers. Testimony 


of the sellers shows the contrary. Some argument was made at 
the hearing and in respondent’s brief that because no definite 


“due date” could be fixed, it could not be said that respondent 
failed to pay “‘when due”. This contention falls with the invalid 


claim of a credit arrangement. Upon respondent’s own assertions, 
it would show the absence of any specific credit arrangement. If 


all purchasers at the stockyards took as long to pay as did re- 
spondent, each of the stockyards, to meet its own legal obliga- 


tions, would have to finance all the livestock it sold until the 
purchasers found it convenient to pay. In being financed by late 
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payments, respondent received benefits unfair to other pur- 
chasers who did pay on time. 

Respondent’s late payments constituted violations of Section 
202(a) of the Act and section 201.43 of the regulations. He 
should be ordered to discontinue such violations. 


PROPOSED ORDER 
Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after ser- 
vice on respondent. 


Copies hereof shall be served on the parties. 


(No. 12,481) 


In re CARROLL ARRINGTON, JR. P&S Docket No. 4120. Decided 
May 16, 1969. 


Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased, failing to pay when due the 


full purchase price of such livestock, is ordered to keep required records 
and is suspended as a registrant under the act for a period of 30 days 
and thereafter until no longer insolvent. 

Ronald M. Gaswirth for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent did not file 
an answer to the complaint. The hearing examiner accordingly 
issued a recommended decision and order to the effect that re- 
spondent had violated the act as charged. Respondent submitted 


a letter excepting to the recommended decision but the letter 
is irrelevant to the issues and is without merit. 


The hearing examiner’s recommended decision and order are 
adopted as the final decision and order herein. The order shall 
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become effective on the sixth day after service of a copy hereof 
upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


‘nis 1s a aisciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 


Act. It was instituted by a complaint filed on January 29, 1969, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture. The respondent, a registered live- 
stock dealer, of Greensboro, Alabama, was charged with operat- 
ing as a dealer while his current liabilities exceeded his current 
assets, giving an insufficient funds check in purported payment 


for purchased livestock, failing to pay in full for livestock pur- 
chased, and failing to keep required records. 


Copies of the complaint and the rules of practice were served 


on respondent on February 3, 1969. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing, Respondent has filed 
nothing. 

On March 5, 1969, complainant filed a recommendation that 
the order proposed below be issued. Hearing Examiner Jack W. 


Bain, to whom the proceeding had been assigned, issued a recom- 


mended decision on April 17, 1969, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Carroll Arrington, Jr., the respondent, whose address is 
Box 71, Greensboro, Alabama, is and was at all times material 


herein engaged in the business of buying and selling livestock 


in commerce for his own account, and registered with the Secre- 


tary of Agriculture under the Act as a dealer to buy and sell 
livestock in commerce. 
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2. Respondent’s current liabilities presently exceed his current 
assets. As of October 31, 1968, his current liabilities exceed his 


current assets by approximately $19,000. 


3. In connection with his operations as a dealer, respondent 
purchased 47 head of livestock on May 8, 1968, for $6,542.50. In 
purported payment therefor, respondent issued a check for 
$5,600 on June 13, 1968, to Linden Stock Yards, Linden, Alabama, 


which check was returned unpaid by the bank upon which it 
was drawn because of insufficient funds on deposit in the account 


upon which it was drawn. As of January 16, 1969, there remain- 
ed due and unpaid $5,600 of the purchase amount. 


4. During May to November 1968, in connection with his 
dealer operations under the Act, respondent failed to keep records 


and memoranda fully disclosing all transactions in his business, 
including: (a) a general ledger of accounts showing assets, 


liabilities, income, expenses, and net worth; (b) copies of in- 
voices, accounts of sale, and bank deposit slips; (c) monthly bank 


reconciliations; (d) accurate records of the number, weight, and 


price of livestock bought and disposed of each business day; and 


(e) a cash receipts and disbursements journal and a record of 
checks issued. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent’s financial condition 
does not meet the requirements of 7 U.S.C. 204, and he has will- 
fully violated Sections 312(a) and 401 of the Act (7 U.S.C. 
218(a), 221) and sections 201.43 and 201.46 of the regulations 
(9 CFR 201.48, 201.46), for which the following order should be 


issued. 
PROPOSED ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 


upon which they are drawn to pay such checks, and (2) failing 


to pay, when due, the full purchase price of livestock purchased 
in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 


his business as a dealer subject to the Act, including, among 
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other things: (a) A general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (b) copies of all 
invoices, accounts of sale, and bank deposit slips; (c) monthly 


bank reconciliations; (d) an accurate record of the number, 


weight, and price of livestock bought, sold, or otherwise disposed 
of each business day; and (e) a cash receipts and disbursement 
journal and a record of checks issued. 


Respondent is suspended as a registrant under the Act for 30 


days and thereafter until he demonstrates that he is no longer 


insolvent. When he demonstrates that he is no longer insolvent, 
a supplemental order will be issued in this proceeding terminating 
this suspension, after the expiration of the 30 day period. 


This order shall become effective on the sixth day after ser- 
vice on respondent. 


Copies hereof shall be served on the parties. 


(No. 12,482) 


In re JAMES RICHEY. P&S Docket No. 4121. Decided May 16, 
1969, 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 


under the act until bonded as required, 


James S. Krzyminski for -complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 16, 1969, to which respondent did not file exceptions, 


are adopted as the final decision and order in this proceeding. 


This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on February 8, 1969, 
by the Packers and Stockyards Administration, United States 


Department of Agriculture. The respondent, a registered live- 
stock dealer, of Smith Grove, Kentucky, was charged with con- 


tinuing to buy and sell livestock in commerce after his bond to 
secure his dealer obligations had been terminated. 


Copies of the complaint and the rules of practice were served 


on respondent on February 10, 1969. He was notified in writing 


that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such 
allegations and waiver of such hearing. Respondent has filed 


nothing, 


On March 14, 1969, complainant filed a recommendation that 
the order proposed below be issued. Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 


mended decision on April 16, 1969, without further investigation 


or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1, James Richey, the respondent, whose address is Route +4, 


Smith Grove, Kentucky is, and was at all times material herein, 
engaged in the business of buying and selling livestock in com- 
merce for his own account, and registered with the Secretary of 


Agriculture under the Act as a dealer to buy and sell livestock in 
commerce, 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on June 9, 1968. By certified mail on or about May 18, 1968, 


respondent was notified of the termination date and that con- 


tinued operation after that date without the bond coverage re- 
quired by the Act and regulations would be in violation of the 
Act and regulations. He has continued to buy and sell livestock 
in commerce without filing and maintaining the required bond. 
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PROPOSED CONCLUSIONS 


By continuing to buy and sell livestock in commerce without 
the required bond, respondent has willfully violated Section 
312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 


201.30 of the regulations (9 CFR 201.29, 201.30), for which the 
following order should be issued. 


PROPOSED ORDER 

Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 


reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,483) 


In re RAY W. BLOTT. P&S Docket No. 4131. Decided May 16, 1969. 
Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Susan W. Reeves for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 18, 1969, by the Administrator, Packers 
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and Stockyards Administration, United States Department of 


Agriculture, charging that respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


On April 21, 1969, respondent filed an answer in which he ad- 


mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Ray W. Blott, hereinafter referred to as the respondent, 
is an individual whose address is Box 195, Mukwonago, Wiscon- 
sin 53149. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
the performance of his dealer obligations under the Act was 
terminated on August 14, 1967. Respondent was notified by 
certified mail on or about July 20, 1967, of such termination date 
and was informed that if he continued his livestock operations 
after the date of such termination without bond coverage, as 
required under the Act and the regulations, he would be in viola- 
tion of section 312(a) of the Act and section 201.29 and 201.30 
of the regulations promulgated thereunder. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 












PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 592 


213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,484) 


In re GLEN WENZL, d/b/a WENZL CATTLE COMPANY. P&S Docket 
No. 4076. Decided May 19, 1969. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, failing to pay, when due, the full purchase price 
of livestock purchased in commerce, is ordered to keep required records 
and is suspended as a registrant under the act for a period of 30 days 
and thereafter until no longer insolvent. 


Paul M. Donovan for complainant. 
Robert F. Glassman, Hays, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on October 29, 1968, charges that respondent’s 
financial condition does not meet the requirements of the Act and 
that respondent violated various provisions of the Act and the 
regulations. In an amended answer filed on March 5, 1969, re- 
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spondent admits the jurisdictional allegations in the Complaint 
and submits to the jurisdiction of the Secretary in the matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and, for the 
purpose of this proceeding only, consents to the issuance of a 
specified order with findings of fact and conclusions based upon 
the allegations contained in the Complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Glen Wenzl, d/b/a Wenzl Cattle Company, hereinafter 
referred to as the respondent, is an individual with his principal 
place of business located at Stockton, Kansas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of December 31, 
1966, exceeded his current assets. As of said date, respondent 
had current liabilities totaling $212,494.87 and current assets 
totaling $119,106.41, resulting in an excess of current liabilities 
over current assets of $93,388.46. 

(b) Respondent’s current liabilities, as of January 1, 1968, 
exceeded his current assets. As of said date, respondent had 
current liabilities totaling $47,644.92 and current assets totaling 
$21,854.11, resulting in an excess of current liabilities over cur- 
rent assets of $25,790.81. 

(c) Respondent’s current liabilities presently exceed his 
current assets. 

3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Date of No. of Head 
Purchase and Species Purchase Price Purchased From 
(1967) 
November 1 188 cattle $23,514.73 Hays Livestock Commis- 


sion Co., Inc., 
Hays, Kansas 
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Date of No. of Head 
Purchase and Species Purchase Price Purchased From 
November 3 55 cattle 8,510.66 Rush County Sale, 
and 1 hog La Crosse, Kansas 
November 4 41 cattle 5,771.01 Plainville Livestock Com- 
and 1 hog mission Company, Inc., 


Plainville, Kansas 


4. Respondent, during the period from September 1, 1967, 
through January 1, 1968, in connection with his livestock dealer 
operations under the Act, failed to keep accounts, records and 


memoranda which full and correctly disclose all transactions in- 
volved in his business. Respondent, during such period, failed to 
keep: (1) an accurate record of the number and weight of live- 
stock bought, sold or otherwise disposed of each business day, 


and the price paid or received therefor; (2) an accurate record 


of checks issued; and (8) a journal record of all expenses and 
income. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204) and, by reason of the facts alleged in 
Findings of Fact 3 and 4 herein, respondent has wilfully violated 
sections 312(a) and 401 of the Act (7 U.S.C. 213(a) and 221) 
and sections 201.43(b) and 201.46(a) of the regulations (9 CFR 
201.43(b) and 201.46(a)). 


Complainant has recommended that the order consented to by 
respondent be issued..The order will be issued. 
ORDER 


Respondent shall cease and desist from: 


1. Operating as a dealer in commerce while his current liabili- 
ties exceed his current assets; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act; including among other things: 


(a) an accurate record of the number and weight of livestock 
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bought, sold or otherwise disposed of each business day, and the 
prices paid or received therefor; (b) an accurate record of 
checks issued; and (c) a journal record of all expenses and 


income. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 


strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 


be issued in this proceeding terminating the suspension after 
the 30 day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 12,485) 


In re JOE F. TABERNA. P&S Docket No. 4090. Decided May 26, 
1969. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on February 27, 1969, suspending 


respondent as a registrant under the Act until he fully complies 
with the bonding requirements of the Act and the regulations. 


Complainant has now recommended that a supplemental order 
be issued terminating the suspension of respondent as a registrant 


under the Act as respondent has fully complied with the bonding 
requirements of the Act and the regulations. 

Accordingly, the suspension of respondent as a registrant 
under the Act in the order of February 27, 1969, is hereby termi- 
nated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 
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(No. 12,486) 





In re UNION STOCK YARDS COMPANY OF OMAHA (Ltd.) P&S 
Docket No. 344. Decided May 27, 1969. 


Modification of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such charges up to and including May 31, 
1971. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


The respondent is now operating under an order issued on 
April 1, 1969, continuing in effect to and including June 30, 1970, 
an order issued on June 24, 1966 (25 A.D. 824), authorizing 
assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on May 5, 1969, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects, and requested 
that the current schedule, as so modified, be continued in effect 
to and including May 31, 1971. Notice of the petition and its 
contents was published in the Federal Register on May 17, 1969 
(34 F.R. 7872), and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, no 


interested person notified the Hearing Clerk of a desire to be 
heard. 


The Packers and Stockyards Administration by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including May 
31, 1971, unless modified or extended by further order before 
that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 


requested in the petition filed on May 5, 1969, and to assess such 


current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
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become effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 


stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May 31, 
1971, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,487) 


In re MIDDLEBURG AUCTION SALES, INC. P&S Docket No. 4066. 
Decided May 28, 1969. 


Shippers’ proceeds—Accounts of sale—Rate schedule—Cease and 
desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain properly its account for 
shippers’ proceeds, issuing untrue or incomplete accounts of sale, and 
failing to follow its schedule of rates and charges. 

Paul M. Donovan for complainant. 

J. Willard Schoelkopf, Red Hill, Pa., and 


Edwin H. Pewett and James Kefauver, of Glassie, Pewett, Beebe & 
Shanks, Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 17, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 


thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. In an amended answer filed on April 23, 1969, re- 
spondent admits the jurisdictional allegations in the Complaint 
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and submits to the jurisdiction of the Secretary in the matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and, for the 


purpose of this proceeding only, consents to the issuance of a 


specified order with findings of fact and conclusions based upon 


the allegations contained in the Complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Middleburg Auction Sales, Inc., hereinafter referred to 
as respondent, is a corporation with its principal place of business 
located at Middleburg, Pennsylvania. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Middleburg Auction Sales, Middleburg, Pennsylvania, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent used funds received from the sale of livestock 
consigned to it for sale at the stockyard on a commission basis 
for purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby en- 
dangering the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of 
livestock. As of December 31, 1966, respondent had a deficit of 
$31,615.40 in the custodial account used to pay shippers’ pro- 
ceeds. As of May 31, 1967, respondent had a deficit of $34,454.14 
in the custodial account used to pay shippers’ proceeds. As of 
September 30, 1967, respondent had a deficit of $23,830.56 in the 
custodial account used to pay shippers’ proceeds. As of May 31 
1968, respondent had a deficit of $38,825.92 in the custodial ac- 
count used to pay shippers’ proceeds. As of June 30, 1968, re- 
spondent had a deficit of $33,703.76 in the custodial account used 
to pay shippers’ proceeds. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, charged to and collected from 











MIDDLEBURG AUCTION SALES. CO. 599 
Cite as 28 A.D. 597 


the consignors of livestock, selling commission charges in excess 
of those specified in the rate schedule which respondent had filed 
with the Secretary of Agriculture pursuant to section 306(a) 


of the Act (7 U.S.C, 207(a)) and which was in effect at the time 
of the transactions. 


No. of Selling Com- Correct Selling 

Date Head Consignor mission Charged Commission 

(1967) 
July ll 2 John B. Smith $ 6.70 $ 6.20 
July 11 5 Jacob Brubaker 16.75 15.50 
September 26 6 Jessie Yoder 7.80 6.30 
September 26 1 Ernest Zechman 3.35 3.10 
September 26 3 Marvin Gaugler 10.05 9.30 
September 26 3 Shelton Shaffer 8.25 7.25 
October 31 1 Donald Brubaker 3.25 3.10 
October 31 1 Julia Heimbach 8.25 3.10 
October 31 8 Carol Schmuse 26.80 22.95 
October 31 8 Max Haubert 10.40 8.40 


4. (a) On or about the dates set forth below, and in connection 
with sales of livestock consigned to respondent for sale at the 
stockyard on a commission basis, respondent issued accounts of 
sale to the owners or consignors of such livestock which accounts 
of sale failed to show the full, true and correct names of the 
purchasers of the livestock represented thereon. 


Date No. of Head Owner or Consignor 

(1967) 
January 3 6 Robert Hetrick 
January 3 8 M. H. Irves 
January 3 1 Earl McClouglin 
March 7 3 Luke B. Martin 
March 7 3 Herman Smith 
March q 1 Norman Burbaker 
July 11 1 James Walter 
July 11 2 John B. Smith 
July 11 5 Jacob Brubaker 
September 26 6 Jessie Yoder 
September 26 1 Ernest Zechman 
September 26 3 Marvin Gaugler 
September 26 3 Shelton Shaffer 
October 31 1 Donald Brubaker 
October 31 1 Julia Heimbach 
October 31 8 Carol Schmuse 
October 31 8 Max Haubert 
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(b) Copies of the accounts of sale referred to in subpara- 
graph (a) above were made part of the accounts, records, and 
memoranda kept and maintained by respondent. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 201.42 (a) 
of the regulations (9 CFR 201.40, 201.41 and 201.42(a)). By 


reason of the facts alleged in Finding of Fact 3 herein, respond- 
ent has violated section 306(f) of the Act (7 U.S.C. 207(f)). 
By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondent has violated sections 312(a) and 401 of the Act (7 
U.S.C. 213(a) and 221) and section 201.43(a) of the regulations 
(9 CFR 201.48(a)). Inasmuch as respondent has consented to 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: (1) using funds received as proceeds from the sale 
of livestock on a commission basis for purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers; (2) failing to maintain its custodial ac- 
count for shippers’ proceeds in conformity with the provisions 
of section 201.42 of the regulations (9 CFR 201.42); (3) issuing 
accounts of sale to consignors of livestock which fail to show 
the true and correct names of purchasers; and (4) deducting 
from the proceeds due consignors from the sale of livestock on 
a commission basis any amount other than deductions for the 
rates and charges for stockyard services set forth in the schedule 
of rates and charges on file with the Secretary of Agriculture 
and in effect at the time such services are furnished, and deduc- 
tions permitted under the provisions of the Act and the regula- 
tions. 


Respondent shall maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
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ness as a registrant under the Act, including among other things, 
copies of accounts of sale which show the true and correct names 
of purchasers of livestock. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,488) 


In re ED. MINIAT, INC. P&S Docket No. 4163. Decided May 28, 
1969. 


Packer—Payment of commissions absent services—Cease and desist—Consent 


Respondent is ordered to cease and desist from making brokerage commis- 
sion payments, or inducing others to make such payments, to anyone in 
connection with sales of meat in commerce unless brokerage services 
are actually rendered by the recipient of the commissions. Respondent 
is also ordered to keep required records. 


James S. Krzyminski for complainant. 
John J. Heimburger, Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on May 27, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act. 


Respondent filed an answer on May 27, 1969, in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Ed. Miniat, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located 
at 4021 S. Normal Avenue, Chicago, Illinois 60609. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of preparing meats for sale and shipment 
in commerce. 


(c) Respondent is, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 
Act. 


2. (a) Respondent, during the years 1966 and 1967, in con- 
nection with its sales of meats to a major retail food chain in 
commerce, and for the purpose of maintaining or increasing its 
volume of such sales, made payments of brokerage commissions 
to Dodson Food Brokerage Co., Cincinnati, Ohio, hereinafter 
referred to as Dodson, in the amount of $11,020.58, notwith- 
standing the fact that Dodson failed to perform continuing 
brokerage services for respondent in connection with such sales. 


(b) Respondent, during the years 1965 through 1967, made 
payments to the McDan Co., Chicago, Illinois, hereinafter refer- 
red to as McDan, which payments were purported to be brokerage 
commissions for sales of meats. Such payments were in the 
amount of $6,094.43, and were shown by respondent as brokerage 
commissions on its books and records, notwithstanding the fact 
that McDan performed no brokerage services for respondent in 
connection with respondent’s sales of meats. 


8. Respondent, during the years 1965, 1966, 1967 and 1968, 
caused or induced Midwest Packing Co., Inc., Omaha, Nebraska, 
hereinafter referred to as Midwest, a supplier of livestock car- 
casses to respondent, to make payments of brokerage commissions 
to Dodson in the amount of $26,438.26, and to McDan in the 
amount of $5,935.89, in connection with sales of meats by Mid- 
west to respondent, notwithstanding the fact that neither Dodson 
nor McDan performed brokerage services for Midwest in con- 
nection with such sales. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in unfair practices in commerce in viola- 
tion of sections 202(a) and 401 of the Act (7 U.S.C. 192(a), 221). 











ro 





MISCELLANEOUS 603 
Cite as 28 A.D. 603 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has engaged in unfair practices in commerce in viola- 
tion of section 202(a) of the Act, supra. 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees di- 
rectly or through any corporate or other device shall cease and 
desist from: 


(1) making brokerage commission payments to anyone in con- 
nection with sales of meats in commerce, unless brokerage ser- 
vices are actually rendered by the recipient of such commissions. 


(2) causing or inducing others to make brokerage commission 
payments to anyone in connection with sales of meats in com- 
merce, unless brokerage services are actually rendered for the 
benefit of the payor of such commissions by the recipient of such 
commissions. 


Respondent shall keep or cause to be kept accounts, records, 
and memoranda which fully and correctly disclose all transactions 
involved in its business under the Act including, among other 
things, true and correct records of brokerage commission pay- 
ments. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 12,489) 


In re CHESTER BURGESS, KENNETH BURGESS, and ROSCO BURGESS, 
d/b/a MAYFIELD LIVESTOCK AND SALES Co. P&S Docket No. 
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(No. 12,490) 


JOSEPH LAMBERTA GROWERS DISTRIBUTOR v. WALLING, INC. 
PACA Docket No. 2-1213. Decided May 6, 1969. 


Motion to reopen after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


respondent filed a motion to reopen after default following the 
entry of a default order on March 17, 1969. Complainant filed 
a reply to the motion objecting to reopening. 


We conclude that the motion should be and it is granted. Re- 


spondent shall file an answer to the complaint within 20 days 
after the date of this order. 


(No. 12,491) 


In re PHIL RupDD & SON, INC. PACA Docket No. 2-1053. Decided 
May 8, 1969. 


Failure to pay—Suspension of license—Consent 


Respondent’s failures to account and make full payment promptly for 
perishable agricultural commodities received on consignment, joint ac- 
count basis, or purchased, are violations of the act for which its license 
under the act is suspended for a period of 45 days. 


Gilbert A. Horn for complainant. 


Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter referred to as the “Act,” instituted by a 


complaint filed on September 19, 1968, by the Director, Fruit and 
Vegetable Division, Consumer and Marketing Service, United 


States Department of Agriculture. It is alleged in the complaint 
that respondent failed to account and make full payment promptly 
for perishable agricultural commodities, received on consign- 
ment, or on a joint account basis, or purchased, all as listed in 
the complaint, all of which were in interstate commerce, in viola- 
tion of the Act and the regulations issued pursuant thereto. 


On April 24, 1969, a hearing was held before Hearing Exam- 
iner John Curry at which time respondent, through its Secretary, 
withdrew its answer to the complaint, entered a general admis- 
sion to the charges and agreed to a 45-day suspension of its 
license to be effective on or about May 12, 1969. 


FINDINGS OF FACT 


1. Respondent is a corporation, organized under the laws of 
Illinois, whose mail address is 45 South Water Market, Chicago, 
Illinois 60608. Pursuant to the licensing provisions of the Act, 
license No. 181336 was issued to respondent on May 26, 1959, 
was renewed annually and presently is in effect. 


2. During the period July 1965 through May 1967, respondent 
received from four shippers five lots of lettuce and one lot of 
carrots on consignment, sold the lettuce and carrots and realized 
proceeds therefor, but failed to account and make prompt pay- 
ment to the shippers the net proceeds due them. During the same 
period respondent received on a joint account basis seven lots 
of lettuce from four shippers, sold the lettuce and realized pro- 
ceeds therefor, but failed to account to the joint account shippers 
and make prompt payment of the joint account shares due them. 
During this same period respondent purchased at agreed purchase 
prices 25 lots of lettuce and one lot of carrots from 13 shippers, 
accepted all shiprments without complaint, but failed to make full 
payment to the sellers of the agreed purchase prices. All ship- 
ments moved in interstate commerce. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully, repeatedly and flagrantly violated section 2 of 


the Act (7 U.S.C. 499b). 


At the hearing, respondent consented to the issuance of an 
order suspending its license for 45 days commencing on or about 
May 12, 1969, by stipulation between the parties. An order to 
that effect should be issued. 





ORDER 


Effective May 14, 1969, respondent’s license issued under the 
Act is suspended for a period of 45 days. 


Copies hereof shall be served upon the parties. 


(No. 12,492) 


In re FRANK J. CAPONE. PACA Docket No. 2-1005. Decided May 
8, 1969. 


Misrepresentation—Failure to pay—Suspension of license—Consent 


Respondent’s actions in fraudulently representing himself as a_ broker, 
negotiating unauthorized shipments of preduce, the proceeds from which 
he retained for his own use, and failing to account and remit for a 


consigned shipment are repeated and flagrant violations of the act for 


which his license under the act is suspended for a period of 30 days. 


Respondent is also in violation of the record-keeping requirements of 
the act. 


James E. Horton for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed August 21, 1968, by the 


Acting Director, Fruit and Vegetable Division, Consumer and 
Marketing Service, United States Department of Agriculture. 


It is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act (7 U.S.C. 499b) by making 
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fraudulent representations in three instances and failing to ac- 
count for a consigned shipment, and that respondent repeatedly 
violated section 9 of the act (7 U.S.C. 499i) by failing to prepare 
and maintain adequate records. A copy of the complaint and a 
copy of the rules of practice were served upon respondent. 


Respondent filed an answer on September 11, 1968, admitting 
in part and denying in part the allegations of the complaint. 
Respondent requested an oral hearing. On April 21, 1969, two 
days before the scheduled hearing date, respondent withdrew his 
answer filed September 11, 1968, admitted the allegations of the 
complaint, waived oral hearing, waived the preparation of a 
Hearing Examiner’s report and the filing of exceptions thereto, 
waived oral argument before the Secretary, waived the provisions 


of section 10 of the act which requires 10 days’ notice before an 
order may take effect, and consented to the issuance of an order 


suspending his license for a period of 30 days, effective June 2, 
1968. Complainant has consented to and recommended the issu- 
ance of such an order. 


FINDINGS OF FACT 


1, Respondent, Frank J. Capone, is an individual doing busi- 


ness at 38 South Water Market, Chicago, Illinois, whose mail 
address is 9001 Golf Road, Des Plaines, Illinois. Pursuant to the 
licensing provisions of the act, license No. 207887 was issued to 
respondent on May 4, 1965. This license has been renewed an- 


nually and presently is in effect. 


2. During February and March 1968, respondent fraudulently 
represented himself to Omega Produce Co., Inc., Nogales, Arizona, 
as a broker. Respondent advised Omega that he had negotiated 


sales of three lots of tomatoes to certain receivers in Chicago, 


Illinois, when, in fact, respondent had not had negotiations with 
these receivers. At the time of each purported transaction, re- 
spondent stated to the seller that the tomatoes were purchased 
by, and would be delivered to, such buyers. The details of these 
transactions are as follows: 


a. On or about February 20, 1968, respondent fraudulently 
represented to Omega Produce Co., Inc., that he had negoti- 
ated a sale to David Pepper Company, Chicago, Illinois, of 
a truckload of tomatoes for a total agreed purchase price 


of $7,342.50 f.o.b., when, in fact, respondent had not negoti- 
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ated such sale. Relying upon respondent’s representation, the 
seller shipped the tomatoes from Nogales, Arizona, to Pepper 
at Chicago, Illinois, but respondent intercepted the truck, 
falsified a bill of lading, and ordered the shipment delivered 
in his own name to The Auster Company, Inc., Chicago, 
Illinois. Respondent then placed the load with The Auster 
Company, Inc., on a deferred billing basis. On this basis, 
The Auster Company, Inc., paid respondent $6,176.19 which 
sum respondent kept and retained for his own use. 


b. On or about March 12, 1968, respondent fraudulently 
represented to Omega Produce that he had negotiated a sale 
to The Auster Company, Inc., Chicago, Illinois, of a truckload 
of tomatoes for a total agreed purchase price of $1,750.00 
f.o.b., when, in fact, respondent had not negotiated such sale. 
Relying upon respondent’s representation, the seller shipped 
the tomatoes from Nogales, Arizona, to Auster at Chicago, 
Illinois, but respondent intercepted the truck and ordered it 
delivered in his own name to The Auster Company on a de- 
ferred billing basis. On this basis, Auster paid respondent 
$1,683.00 which sum respondent kept and retained for his 
own use. 





c. On or about March 20, 1968, respondent fraudulently 
represented to Omega Produce Co., Inc., that he had negoti- 
ated a sale to The Auster Company, Inc., of a truckload of 
tomatoes for a total agreed purchase price of $2,574.00 
f.o.b., when, in fact, respondent had not negotiated such 
sale. Relying upon respondent’s representation, the seller 
shipped the tomatoes from Nogales, Arizona, to Auster but 
respondent intercepted the truck and ordered it delivered 
in his own name to Capodice-Gringer, Inc., Chicago, Illinois, 
on a deferred billing basis. On this basis, Capodice-Gringer 
paid respondent $2,059.20 which sum respondent kept and 
retained for his own use. 


3. In March 1968, respondent, while acting as a broker, sold 
on behalf of Omega Produce Co., Inc., to Dominick’s Finer Foods, 
Inc., Chicago, Illinois, 252 lugs of tomatoes for a total agreed 
purchase price of $1,008.00 f.o.b. Dominick’s rejected the load 
upon arrival and Omega diverted it to respondent on a consign- 
ment basis. Respondent accepted this consigned shipment, sold 
the tomatoes and realized gross proceeds of $252.00 but failed, 
neglected and refused to render an account sales and pay to the 
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shipper the net proceeds due it. Instead, respondent kept and 
retained these funds for his own use. 


4. Omega Produce filed reparation complaints against respond- 
ent and/or the supposed receivers and an investigation was made 
by the Department. As a result, the reparation complaints were 
settled to the satisfaction of Omega on June 28, 1968. 


5. In respect of the transaction alleged in paragraph 3, re- 
spondent failed to prepare, maintain and preserve all the ac- 
counts, records, and memoranda required by the act which would 
fully and correctly disclose all transactions involved in his busi- 
ness, as follows: 


a. Respondent failed to prepare and issue a proper and de- 
tailed account sales; 


b. Respondent failed to prepare and issue sales tickets; 


c. Respondent failed to use lot numbers to identify sales of 
merchandise received on consignment. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 
4, respondent has willfully, repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b). The failure of respondent 
to prepare and maintain adequate records, as set forth in Find- 
ing of Fact 5, constitute repeated violations of section 9 of the 
act (7 U.S.C. 499i) and sections 46.14, 46.19, 46.20, and 46.29 
of the regulations (7 CFR 46.14, 46.19, 46.20 and 46.29). 


Respondent has consented to the issuance of an order suspend- 
ing his license for a period of 30 days, commencing June 2, 1969, 
and complainant has indicated approval of such a suspension. 
An order to that effect should be issued. 


ORDER 


Effective June 2, 1969, respondent’s license under the act is 
suspended for a period of 30 days. 


Copies of this order shall be served upon the parties. 
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(No. 12,493) 


WARREN FAIRBROTHER v. GULF FARMS, INC. PACA Docket No. 
2-1149. Decided May 12, 1969. 


Potatoes for chipping—Express warranty—Failure to chip— 
Agent—Undisclosed principal—Rejection with reasonable 
cause—Damages—Dismissal 


Where respondent accepted the potatoes, it is liable to complainant for the 
purchase price thereof less payments made and less damages sustained 
by respondent from complainant’s breach of warranty. Under the cir- 
cumstances, the claim has been satisfied and the complaint is dismissed. 


Counterclaim—Damages—Jurisdiction—Dismissal 


Where the Secretary is without jurisdiction over complainant, damages due 
respondent from complainant cannot be awarded and the counterclaim 
is dismissed. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$1,372.80 in connection with transactions involving two truck- 
loads of potatoes in interstate commerce. 


A copy of the report of investigation and a copy of the supple- 
mental report of investigation, prepared by the Department, 
were served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. Respondent included in its 
answer what in substance was a counterclaim, wherein it re- 
quested an award of reparation against complainant in the 


amount of the freight charges incurred in connection with the 
shipment of these two loads. 


Since the amount claimed as damages, either in the formal 
complaint or in the counterclaim, does not exceed $1,500, the 
shortened procedure provided in section 47.20 of the rules of 
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practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Warren Fairbrother, whose 
address is Route 2, Avoca, New York. At the time of the trans- 
actions involved herein, complainant was not licensed, nor sub- 
ject to license, under the act. 


2. Respondent, Gulf Farms, Inc., is a corporation whose ad- 
dress is P. O. Box 342, Foley, Alabama. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


8. On or about March 16, 1968, in the course of interstate 
commerce, complainant, acting through his agent, George Mit- 
chell, sold to respondent 425 bags of chipping potatoes, with an 
average weight of 105 pounds per bag, at an agreed price of $2.00 
per bag, or a total of $850 for the load, f.o.b. Avoca, New York. 


4, On March 16, 1968, pursuant to the above contract, com- 
plainant shipped 425 bags of potatoes, with an average weight 
of 105 pounds per bag, to respondent’s consignee, Bullock Manu- 
facturing Co., at Conyers, Georgia. The shipment arrived at 
Conyers on March 17, where chips were made by Bullock from 
the potatoes in 160 of the bags. The remainder of the potatoes 
did not yield satisfactory chips and this information was con- 
veyed to respondent through its employee, B. L. Faust, who in 
turn relayed it to complainant’s agent, Mitchell. Mitchell advised 
Faust to store the potatoes and assured Faust that complainant 
would grant respendent protection on this portion of the load. 
Faust agreed and instructed Bullock to place the potatoes in its 
storage, which Bullock did. 


5. On or about March 19, 1968, in the course of interstate 
commerce, complainant, acting through his agent, George Mit- 
chell, sold to respondent 422 bags of chipping potatoes, with an 
average weight of 103 pounds per bag, at an agreed price of $2.00 
per bag, or a total of $844 for the load, f.o.b. Avoca, New York. 


6. On March 19, 1968, pursuant to the above contract, com- 
plainant shipped 422 bags of potatoes to respondent’s consignee, 
Bullock Manufacturing Co., at Conyers, Georgia. The shipment 
arrived at Conyers on March 21 and was refused by respondent’s 
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consignee when the potatoes failed to chip. Respondent’s Faust 
then talked with Mitchell and informed him of the circumstances. 
Mitchell advised Faust to store the tubers and assured Faust 
that complainant would grant respondent protection on the load. 
Faust agreed and instructed Bullock to place the potatoes in its 
storage, which Bullock did. These two lots of potatoes were 
ultimately dumped by Bullock upon respondent’s instructions, 
after Federal dump certificates were issued on each of the lots 
on the afternoon of April 22, 1968. 


7. Respondent has paid complainant $320 in connection with 
these transactions. 


8. The formal complaint was filed on October 24, 1968, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


The essential facts in this case appear to be as follows: that 
sometime in early March 1968, respondent’s Faust had the op- 
portunity to view samples of chipping potatoes submitted for 
sale by complainant and George Mitchell, both of whom were 
from Avoca, New York. As between the two lots, respondent 
preferred those submitted by complainant, but, apparently by 
mistake, communicated with Mitchell at Avoca, on or about 
March 16, 1968, relative to the purchase of a truckload of the 
tubers. In the course of these communications, Mitchell sold 
respondent 425 bags of potatoes for chipping, with shipment to 
be made to respondent’s consignee in Georgia. For reasons which 
are not entirely clear in the record, Mitchell did not tell respond- 
ent that the potatoes being purchased by Faust for respondent 
belonged to complainant and not to Mitchell. Under these cir- 
cumstances, when this load of potatoes arrived at Conyers, 
Georgia, and proved—in the main—to be unsuitable for chipping, 
this information was conveyed to Mitchell by Faust, who told 
Faust to unload the potatoes and store them, with a guarantee 
of protection for respondent, which Faust did. 


The purchase of the second load of potatoes by respondent on 
March 19 was very similar in detail to the purchase on March 16. 
Again Faust communicated with Mitchell, and again Mitchell, 
without revealing that the potatoes under discussion belonged to 
complainant, sold a truckload, for chipping, to respondent. And 
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again Faust, when the potatoes proved unsuitable for chipping 
at destination, complained to Mitchell and was told to unload 
the potatoes and store them, with a guarantee of protection for 
respondent, which Faust did. 


Complainant has never denied that he at all times knew of the 
sales made to respondent by Mitchell in his (Mitchell’s) name. 
Complainant, furthermore, has never claimed that Mitchell was 
acting without authority in selling complainant’s potatoes to 
respondent under these circumstances. Accordingly, we conclude 
that Mitchell was complainant’s agent for the sale of these pota- 
toes, with complainant being Mitchell’s undisclosed principal. 


Respondent accepted the potatoes involved herein, and there- 
fore is liable to complainant for the total agreed purchase prices, 
less provable damages for breach of warranty by complainant, 
and less any monies paid complainant by respondent in connec- 
tion with the transactions. B. G. Anderson Co., Inc. v. Comunale, 
25 A.D. 228. The burden of proving the warranty, the breach 
thereof, and resulting damages, by a preponderance of the evi- 
dence, rests upon respondent. 


Respondent alleges that the two loads of potatoes involved 
herein were purchased with an express warranty that they would 
chip on arrival at contract destination. Respondent further al- 
leges that this warranty was breached when all but 160 bags of 
the first load, and all of the potatoes contained in the second 
load, were found to be unsuitable for this purpose. As for the 
damages resulting from this breach, respondent avers that all 
the potatoes, except for the 160 bags from the first load, were 
ultimately dumped as worthless. 


It is obvious from the record that the subject potatoes were 
purchased by respondent for the specific purpose of manufactur- 
ing into chips. Complainant, in substance, admits this fact in 
his undated letter to the Department, which was received on 
September 4, 1968, and which is in evidence as Exhibit No. 5 
to the Department’s report of investigation. Respondent has sub- 
mitted evidence, including that contained in the supplemental 
report of investigation, showing that the potatoes received from 
complainant did, in the main, fail to meet this requirement. 
Complainant has not rebutted this evidence. Accordingly, we 
conclude that respondent has sustained its burden of proving 
both the express warranty and complainant’s breach of same. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 612 


The general measure of damages for breach of warranty is 
the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had if 
they had been as warranted. Uniform Commercial Code, § 2-714 
(2). With respect to the value a shipment would have had if it 
had met contract requirements, there being no other evidence 
available, we will accept as indicative of such value the f.o.b. 
contract price, plus freight to destination. M. Botner & Son, Inc. 
v. Central Produce Co., Inc., 23 A.D. 1549. 


The f.o.b. contract price, plus freight, of the potatoes shipped 
on March 16 totaled $1,304. Of this shipment 160 bags met con- 
tract requirements, and therefore had a delivered value of $488. 
The remainder of the load, however, failed to chip, was ultimately 
certified for dumping, and therefore is considered to have had no 
value. Accordingly, respondent’s damages on the first load is the 
difference between the sum of $1,304, representing a load of 
potatoes meeting the requirements of this contract, and $488, 
which is the value of the potatoes in the load which met contract 
requirements, or damages of $816 for the load. 


Under this same rule, we find that potatoes meeting the 
requirements of the contract of March 19 at destination would 
have been worth the total of the f.o.b. contract price of $844, 
plus freight of $436.20, or $1,280.20. Since the potatoes actually 
shipped under this contract were unsuitable for chipping and 
were subsequently dumped, we find that they were without com- 
mercial value at contract destination, so that respondent’s dam- 
ages on this load totaled $1,280.20. The total of the damages for 
both loads, therefore, is $2,098.20. 


We have said, earlier in these conclusions, that respondent’s 
acceptance of these two loads of potatoes rendered it liable to 
complainant for the total of the purchase prices, less payments 
made, and less provable damages sustained by respondent. The 
total of the f.o.b. purchase prices is $1,694, of which respondent 
has paid complainant $320, leaving a balance of $1,374. Re- 
spondent’s damages of $2,096.20, however, sustained as a result 
of complainant’s breach, more than offset this balance, and in 
fact leave damages of $722.20 due respondent from complainant. 
Respondent has requested that damages against complainant 
be awarded it in connection with these transactions, but we are 
unable to issue an award of reparation against complainant, 
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since he is not licensed nor subject to license under the act and 
therefore is not subject to our jurisdiction. 


In view of the foregoing, we conclude that the claim set forth 
in the complaint has been satisfied and should be dismissed. We 
further conclude that the counterclaim should be dismissed, for 
lack of jurisdiction in the Department to make an affirmative 
award of reparation in connection therewith. 


ORDER 
The complaint is dismissed. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,494) 


TONY MOBARAK v. BRANNEN & CHAPMAN, INC. PACA Docket 
No. 2-919. Decided May 14, 1969. 


Watermelons—Brokerage—Rejection by consignees—Resale— 
Own initiative—Gross proceeds—Deduction for squash purchase 


Where complainant failed to establish a violation of duty by respondent 
and damages resulting therefrom, and complainant accepted and cashed 
respondent’s check expressly tendered in full settlement, the complaint 
as to both brokerage and squash is dismissed. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $2,573.79 
in connection with shipments of watermelons in interstate com- 
merce, 


A copy of the formal complaint and of the Department’s 
report of investigation were served upon the respondent, and 
respondent filed an answer denying liability. Although the amount 
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involved exceeds $1,500, the parties did not request an oral hear- 
ing. Therefore, the shortened procedure provided in the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement. Respondent did not file 
an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Tony Mobarak, whose address 
is P. O. Box 577, Winter Park, Florida. 


2. Respondent is a corporation, Brannen & Chapman, Inc., 
whose address is P. O. Box 336, Belle Glade, Florida. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about May 22, 1967, respondent sold to complainant 
a load of watermelons weighing 37,645 pounds at $2.75 per 
hundredweight, f.o.b. shipping point, or a total of $1,035.24. 


4. Complainant sold the melons to Victory Markets, Norwich, 
New York, at a price of $4.55 per hundredweight delivered. 


5. On May 22, 1967, the watermelons were shipped from 
Arcadia, Florida, to Victory Markets, Norwich, New York, 
freight collect, on a Chapman Fruit Company truck, which had 
been secured for complainant by respondent. When the melons 
arrived at destination, they were rejected by complainant’s 
consignee. The driver was instructed by complainant to take the 
melons to Joey’s Produce, Syracuse, New York, but the driver 
refused to do so until the freight of $677.61 was paid to re- 
spondent. The freight was paid by complainant to respondent. 


6. The melons were disposed of by the trucker for gross pro- 
ceeds of $1,327.61, no part of which have been paid to com- 
plainant. 


7. On various dates in May 1967, complainant sold for re- 
spondent’s account 12 loads of watermelons, weighing a total 
of 551,405 pounds, pursuant to an agreement between the parties 
whereby complainant was to receive 25 cents per hundredweight 
brokerage on such sales. Complainant sent to respondent invoices 
for brokerage in the total amount of $1,378.51. In July 1967 
respondent tendered to complainant a check in the amount of 
$517.57, in full settlement of the brokerage on the watermelons 
and also of respondent’s claim that it sold to complainant 250 
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packages of acorn squash for $500 in May 1967. Complainant 
cashed this check. 


8. The informal complaint was filed August 31, 1967, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


There is no dispute that on or about May 22, 1967, complainant 
contracted to purchase a truckload of watermelons from respond- 
ent for a total purchase price of $1,035.24, f.o.b. shipping point; 
that complainant paid respondent the total price on or about 
the date of purchase; and that the melons were shipped on a 
truck owned by Chapman Fruit Company to Victory Markets, 
Norwich, New York. Complainant alleges that Victory Markets 
rejected the melons on arrival because of poor condition; that 
complainant, through respondent, instructed the driver to deliver 
the load to Joey’s Produce, Syracuse, New York, but the driver 
refused to do so until $677.61 freight was paid to respondent; 
and that complainant paid the freight to respondent but the 
driver, upon the advice of respondent and without the consent 
of complainant, shipped the melons on consignment to a desti- 
nation other than Joey’s Produce. Complainant further alleges 
that respondent resold the melons and that, therefore, complain- 
ant is entitled to the total sum (purchase price plus freight) paid 
to respondent of $1,712.85. 


Respondent, however, alleges that the driver reported that 
neither of the consignees to whom complainant ordered the 
melons delivered would unload them and that it then asked com- 
plainant what to do with the load and complainant replied, “It 
is only money, see if you can get someone to take the load off or 
dump it.” Respondent does not allege that it discussed the dispo- 
sition of the melons with the trucking company or the driver. 
The report of investigation contains information which indi- 
cates that the trucking company resold the melons for gross pro- 
ceeds of $1,327.61, and that it still has such proceeds. Except for 
complainant’s allegation, there is no evidence to show that the 
trucking company resold the melons other than on its own initia- 
tive. 


Complainant had the burden of proving by a preponderance of 
the evidence that respondent violated some duty owed to com- 
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plainant and that complainant sustained damages by reason of 


such violation. It is concluded that complainant has not sustained 
this burden. 


Complainant next alleges that during May 1967, he sold for 
respondent’s account 551,405 pounds of watermelons for which 


he was to receive brokerage of 25 cents per hundredweight, or a 
total of $1,378.51. It is further alleged that complainant received 
respondent’s check in the amount of $517.57 in full settlement of 
complainant’s invoices for $1,378.51 and that respondent deducted 


$500 for acorn squash sold by respondent to complainant. Com- 


plainant denies that he purchased any acorn squash from re- 
spondent and alleges that the balance of the brokerage due from 
respondent is $860.94. 


Respondent alleges that under the consignment contract com- 
plainant was to sell the melons at prices quoted by respondent; 


that complainant was to receive 25 cents per hundredweight to 
cover complainant’s telephone calls; and “that complainant did 
not quote on all transactions the price he was given and these bills 
to cover his phone calls were turned down.” In addition, it is 
alleged that on July 10, 1967, respondent mailed to complainant 
a check for $517.57 “as agreed with complainant, in full settle- 
ment of respondent’s account with complainant” and that re- 
spondent deducted $500 for 250 packages of acorn squash pur- 
chased by complainant from respondent which was shipped on 
May 25, 1967. 


It is unnecessary to determine the merits of the controversy 
between the parties with respect to either the brokerage for 
watermelons or the-acorn squash. Since both parties are in 
agreement that respondent’s check was expressly tendered in full 
settlement, the cashing of such check by complainant constituted 
an accord and satisfaction as to both the brokerage and the 
squash. 


For the foregoing reasons, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 12,495) 


DAL-DON PRODUCE Co. INC. v. SEYMOUR LUSTIG, INC. PACA 
Docket No. 2-1088. Decided May 16, 1969. 


F.o.b. transaction—Contract requirements—Grade—Diversion 


Where respondent accepted the cabbage by act of dominion and respondent 
failed to establish breach of contract by complainant and damages re- 
sulting therefrom, respondent is liable to complainant for the full 
agreed purchase price of the cabbage. 


Liability—Customer not party to contract 


Rejection by respondent’s customer does not affect respondent’s liability to 
complainant under the contract. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $1,260 in 
connection with the sale and shipment of cabbage in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 
and averring that complainant failed to deliver cabbage meeting 
the requirements of the contract. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. Respondent 
submitted a brief. 
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FINDINGS OF FACT 


1. Complainant, Dal-Don Produce Co. Inc., is a corporation 
whose address is P. O. Box 936, Clermont, Florida. 


2. Respondent, Seymour Lustig, Inc., is a corporation whose 
address is P. O. Box 7505, Orlando, Florida. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about March 7, 1968, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of Green cabbage, containing 600 crates, 18 to 23 count, 
at $2 per crate, f.o.b. shipping point, but to grade U.S. No. 1 on 
arrival. 


4. The contract was negotiated between the parties by Farmers 
Potato Distributors Co., Inc., a broker located at Jacksonville 
Beach, Florida. The broker issued a Broker’s Standard Memo- 
randum of Sale setting forth the terms of the contract, and for- 
warded copies to both parties. 


5. Complainant shipped on March 7, 1968, in car WFEX 71066, 
600 crates of Green cabbage from Wimauma, Florida, via Sea- 
board Coast Line Railroad, consigned to respondent at Waycross, 
Georgia, for diversion. 


6. On March 8, 1968, respondent diverted car WFEX 71066 
from Waycross, Georgia, to Arthur G. Silk, Inc., at Boston 
(Chelsea), Massachusetts. 


7. The carload of cabbage arrived at Boston (Chelsea), Mass- 
achusetts, on March 15, 1968, where a Federal inspection re- 
stricted to stacks between doors and upper three layers of three 
stacks nearest doors at each end of car was obtained by Arthur 
G. Silk, Inc., which showed, in pertinent part, the following: 


“Temperature of product: Doorway: Top, 40° F., bottom, 
39° F. 

“Quality: Clean, hard to firm, fairly well to well trimmed. 
Grade defects average 4%. 


“Condition: Generally fresh and crisp. Mostly green to good 
green color. Damage by yellow outer head or wrapper leaves 
ranges 32 to 56% in most crates, in many crates none, 
average 25%. In most crates no decay, in many crates 4 to 
10%, average 2% Bacterial Soft Rot in early stages. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 Green only account of condition.” 


8. Respondent’s customer Arthur G. Silk, Inc., rejected the 
cabbage due to its failure to grade U.S. No. 1, and respondent 
notified the broker of such rejection. 


9. Respondent has not paid complainant the purchase price, 
or any part thereof, of the cabbage involved herein. 


10. The formal complaint was filed on September 26, 1968, 
which was within 9 months after accrual of the cause of action 
herein. 

CONCLUSIONS 


Complainant alleges in its complaint that it sold respondent a 
carload of Green cabbage, that it shipped respondent a carload 
of cabbage of the kind, quality and grade agreed upon in the 
contract, that respondent accepted the cabbage in compliance 
with the contract, and that respondent has failed to pay com- 


plainant the agreed purchase price of the cabbage. 


Respondent admits the purchase of a carload of Green cabbage 
from complainant, at an agreed f.o.b. price, but states that the 
contract provided for the cabbage to grade U.S. No. 1 on arrival, 
and contends that complainant failed to deliver cabbage meeting 
the requirements of the contract, in that a Federal inspection 
of the cabbage on arrival at Boston, Massachusetts, showed they 
failed to grade U.S. No. 1 on account of condition, and therefore 
the shipment was rejected by respondent’s customer. 


The contract here was between complainant and respondent. 
The fact that respondent’s customer at Boston, Massachusetts, 
rejected the cabbage after inspection in no way affects respond- 
ent’s liability under the contract to complainant. When respond- 
ent exercised dominion over the carload of cabbage by diverting 
it at Waycross, Georgia, such action on respondent’s part con- 
stituted an acceptance of the cabbage. Having accepted the cab- 
bage at Waycross, Georgia, respondent could not thereafter re- 
ject the shipment, as it contends it did by notifying the broker 
following rejection of the shipment by Arthur G. Silk, Inc., to 
respondent. 


Since respondent accepted the cabbage, it is liable to complain- 
ant for the contract price thereof, subject to its right to any 
proven damages sustained by virtue of a breach of the contract 
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by complainant. The measure of respondent’s damages in this 
instance is the difference between the value of the cabbage 
actually delivered at the time and place of delivery to the buyer, 
and the value the cabbage would have had at that time if they 
had met the specifications of the contract. The burden of proving 
both a breach of contract by complainant and the damages sus- 
tained by respondent as a result of such breach rests upon re- 
spondent. Since respondent has failed to introduce any evidence 
which would give us a basis for determining its damages, even 
if we concluded that the evidence was sufficient to show a breach 
by complainant, we must conclude that respondent has failed to 
prove its right to pay less than the contract price. For this reason, 
respondent must pay complainant the full contract price of the 
cabbage. We find its failure to do so was and is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
against respondent in the amount of $1,260, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,260, with interest thereon 
at the rate of 6 percent per annum from April 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,496) 


In re TRI-CITY PRODUCE, INC. PACA Docket No. 2-1184. Decided 
May 16, 1969. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to make full payment, or make full payment promptly, 
for shipments of perishable agricultural commodities purchased in inter- 
state commerce are violations of the act for which its license, presently 
under suspension, is revoked. 


Thomas J. Donnelly for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


TRI-CITY PRODUCE, INC. 625 
Cite as 28 A.D. 624 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 16, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the tenth day after the 
date of this order and copies hereof shall be served upon the 
parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter called the “Act,” wherein it is alleged in a 
complaint filed February 13, 1969, that the respondent violated 
the Act, as hereinafter set forth. 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of practice 
(7 CFR 47.30), it is deemed to have admitted the allegations of 
the complaint and waived oral hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Tri-City Produce, Inc., also trading as Tri- 
City Produce Co., Inc., is a Texas corporation doing business at 
114 South Ochoa, whose mail address is P. O. Box 2061, El Paso, 
Texas 79947. 


2. Pursuant to the licensing provisions of the Act, license No. 
663013 was issued to respondent on June 14, 1966. This license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on June 14, 1969. However, respondent’s 
license was suspended on November 8, 1968, when it failed to 
pay two reparation awards. The license was reinstated on De- 
cember 4, 1968, when these awards were settled. The license 
again was suspended, on December 13, 1968, for failure to pay 
two reparation awards (PACA Dockets 2-1092 and 2-1093) and 
remains under suspension at this time. 


3. During the period June 1967 through August 1968, re- 
spondent purchased, received, and accepted 46 lots of fruits and 
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vegetables from 18 shippers, in interstate commerce, but failed 
to make full payment, or make full payment promptly, of the 
agreed purchase prices. The pertinent details of these trans- 
actions are set forth in the complaint filed herein, a copy of 
which was served upon the respondent. The total amount due 
shippers is $35,251.24. 


PROPOSED CONCLUSIONS 


By notice in writing on January 10, 1969, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
in the complaint. Respondent has failed to do so. 


The acts of respondent in failing to make full payment, or 
make full payment promptly, of the agreed purchase prices, as 
set forth in paragraph 3 hereof, constitute repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. 499b), for which its 
license should be revoked. 


PROPOSED ORDER 


The respondent’s license under the Perishable Agricultural 
Commodities Act, 1930, as amended, is hereby revoked. 


(No. 12,497) 
In re SAM PETRO. PACA Docket No. 2-991. Decided May 16, 1969. 


Failure to pay—Suspension of license—Consent 


Respondent’s failures to make full payment or make full payment promptly 
for numerous shipments of commodities in interstate commerce are 
violations of the act for which his license under the act is suspended 
for a period of 60 days. 


Thomas J. Donnelly for complainant. 
Seymour Lieberman, Houston, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


a 
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et seq.), instituted by a complaint filed August 8, 1968, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent during the period February 
9, 1965, through March 23, 1968, purchased 102 lots of fruits 
and vegetables from 26 shippers, in interstate and foreign com- 
merce, at agreed purchase prices, and received each shipment 
without complaint upon arrival except in transaction 14 which 
respondent accepted after adjustment. The pertinent details of 
these transactions are set forth in the complaint filed herein, a 
copy of which was served upon respondent. Respondent failed 
to make full payment or make full payment promptly of the 
agreed purchase prices in violation of the Act and the Regula- 
tions issued thereunder. 


Respondent filed an answer on September 5, 1968, and sub- 
sequently withdrew this answer on May 6, 1969, and filed an 
amended answer, admitting all the allegations of the complaint, 
waiving oral hearing, waiving the provisions of Section 10 of 
the Act with respect to the 10 days’ notice before an order may 
take effect, waiving the preparation of a Hearing Examiner’s 
Report and filing of exceptions thereto, and Oral Argument before 
the Secretary, and consented to the issuance of an order sus- 
pending his license issued under the Act for a period of 60 days 
effective on June 2, 1969. Complainant has consented to and 
recommended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, Sam Petro, trading as City 
Produce Sales, also trading as Sam Petro Produce, also trading 
as Bellaire Tomato and Produce, whose address is 3147 Produce 
Row, Houston, Texas. Pursuant to the licensing provisions of the 
Act, license No. 195932 was issued to respondent on March 28, 
1962, renewed annually and next is subject to renewal on or 
before March 28, 1970. 


2. During the period February 9, 1965 through March 23, 1968, 
respondent purchased 102 lots of fruits and vegetables from 26 
shippers, in interstate and foreign commerce, accepted all lots 
without complaint except transaction 14, listed in the complaint, 
which was accepted by respondent after adjustment, but failed 
to make full payment or make full payment promptly of the 
agreed purchase prices. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499b) and the Regulations issued thereunder. 


Respondent has consented to the issuance of an order suspend- 
ing his license for 60 days, commencing June 2, 1969, and com- 
plainant has indicated approval of such suspension. An order to 
that effect should be issued. 


ORDER 


Effective June 2, 1969, respondent’s license is suspended for a 
period of 60 days. 


Copies hereof shall be served on all the parties. 


(No. 12,498) 


THE GROWER-SHIPPER POTATO CO. v. SOUTHWESTERN PRO. CO. 
PACA Docket No. 2-1112. Decided May 16, 1969. 


Petition for reconsideration dismissed—Rehearing and reargument 
denied 


As the order of April 17, 1969, is supported by the evidence and by the law 
applicable thereto, respondent’s petition for rehearing and reargument 
is denied and the petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION AND DENIAL OF PETITION 
FOR REHEARING AND REARGUMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 17, 1969, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on April 21, 1969. On April 28, 1969, respondent 
filed a petition for rehearing, reargument and reconsideration 
together with additional evidence which it asks that we now 
consider. Since the petition was filed within the time allowed by 
section 47.24(a) of the rules of practice (7 CFR 47.24(a)), the 
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order of April 17, 1969, is automatically stayed pending the 
issuance of a further order herein. 


Respondent in his petition set forth several instances in which 
he believes we erred in our order of April 17. However, upon re- 
view of the record in the light of the claimed errors, we are of 
the opinion that respondent’s claims are without merit and we 
conclude that our order of April 17, 1969, is amply supported 
by the evidence and by the law applicable thereto. As to respond- 
ent’s petition for rehearing and reargument, respondent has 
failed to state any reason to justify same, or to show why the 
additional evidence he wishes us to consider at this time was not 
offered earlier in the proceeding, when the record was open for 
that purpose. Accordingly, respondent’s petition for rehearing 
and reargument is denied, and the petition for reconsideration 
is dismissed without prior service upon complainant. 


The order of April 17, 1969, is reinstated, except that the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 12,499) 


DAVID PEPPER COMPANY v. JACK KELLER COMPANY. PACA Docket 
No. 2-860. Decided May 21, 1969. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


On April 16, 1969, complainant was granted an extension of 
time for the filing of a petition for reconsideration of the order 
entered April 2, 1969, and that order was stayed pending action 
upon the petition to be filed. The time for filing has expired and 
no such petition has been filed. Accordingly the stay order of 
April 16, 1969, is vacated and the order of April 2, 1969, is re- 
instated with the reparation ordered therein to be paid within 
30 days of the date of this order. 
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(No. 12,500) 


GROWERS EXCHANGE, INC. v. MENDELSON-ZELLER Co., INC. PACA 
Docket No. 2-1079. Decided May 27, 1969. 


F.o.b. transaction—No warranty as to grade—Diversion— 
Suitable shipping condition 


In an f.o.b. transaction, without warranty as to grade, where respondent 
accepted the lettuce by act of dominion and has not established breach 
of the warranty of suitable condition by complainant, respondent is 
liable to complainant for the total contract price of the lettuce. 


Complainant and respondent pro se. 


James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 


seeks an award of reparation against respondent in the amount 


of $2,352.50 in connection with a transaction involving a carload 
of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount claimed as damages in the formal com- 


plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 


procedure, complainant and respondent, respectively, were given 
the opportunity to file an opening and an answering statement, 
but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1, Complainant, Growers Exchange, Inc. is a corporation 
whose address is P. 0. Box 1285, Glendale, Arizona. 


2. Respondent, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 
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At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On April 17, 1968, in the course of interstate commerce, 
complainant sold to respondent, without warranty as to grade, 


1,080 soft cello wrap cartons of Arizona lettuce, 2-dozen size, 


Gringo brand, at an agreed price of $1.80 per carton, f.o.b. Glen- 
dale, Arizona, plus 20¢ per carton precooling charges, plus $175 
for tectrol treatment and $17.50 for a Ryan thermometer, or a 


total contract price of $2,352.50 for the load. 
4. On April 17, 1968, 1,080 cartons of Arizona lettuce, Gringo 


brand, were shipped by complainant from Glendale, Arizona, to 


respondent at Kansas City, Missouri, in car SFRC 55010. On the 
following day, April 18, car SFRC 55010 was diverted by re- 
spondent to the P & C Food Markets, Inc., in Syracuse, New York. 

5. Car SFRC 55010 arrived at Syracuse, New York, where a 
Federal inspection of the lettuce contained in the car was obtain- 
ed by P & C Food Markets, Inc. at 11:15 a.m., April 25. The 


results of that inspection, in relevant part, are as follows: 


“Condition of load: Thru load, 6 to 10 rows, 4 layers, 
lengthwise and crosswise loading... 


“Condition of pack: Tight in layers. 


“Temperature of product: At doorways: Top 40°F., bottom 
41°F, 


“Quality: . . . Grade defects average 1% consisting of 
broken midribs. 


“Condition: ... HEAD LEAVES: In most cartons range 
from 1 to 3 heads per carton (4 to 12%), some none, 
average 5% damage and including 2% serious damage by 


Tip Burn. Average 4% damage by Russet Spotting. In most 


cartons decay ranges from 1 to 2 heads per carton (4 to 8%), 


many cartons none, average 5% decay. Decay is Bacterial 
Soft Rot in early stages. 


“Grade; Meets quality requirements but fails to grade U.S. 
No. 1 97% hard or firm only account condition. 


“Remarks: This inspection and certificate restricted to the 
upper 3 layer cartons between load dividers.” 
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6. At 4:50 p.m. on April 25, the carrier’s agent in Syracuse, 


New York, sent the following wire to respondent in San Fran- 
cisco: 


“SFRC 55010 LETTUCE ON HAND REFUSED BY P & C 
FOOD MARKETS ACCOUNT CONDITION. ADVISE DIS- 
POSITION.” 


In response to this telegram respondent, also on the afternoon of 
April 25, issued a diversion order to the carrier, diverting car 


SFRC 55010 to the Harry Klein Company in Jersey City, New 
Jersey, to handle for the account of whom concerned. 


7. Car SFRC 55010 arrived in Jersey City, New Jersey, where 
a Federal inspection of the lettuce contained in the car was ob- 


tained by the Harry Klein Company at 8 a.m. on April 29, 1968, 
The results of that inspection, in relevant part, are as follows: 


“Condition of load: Divided, lengthwise load, 5 to 9 rows, 4 
to 6 layers. 


“Condition of pack: Fairly tight in layers, 


“Temperature of product: At doors, top 39°F., bottom 40°F. 


“Condition: ... Wrapper Leaves: No decay affecting wrap- 
per leaves, Head Leaves; 4 to 10 heads per carton, averaging 
29% damage by Russet Spotting. 1 to 7 heads per carton, 
averaging 15% damage by tipburn. Average 3% damage by 
Rib Discoloration. Average 2% decay. 

“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 100% hard or firm only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers between dividers.” 


8. At 10:52 a.m. on May 1, 1968, the carrier’s agent in Hobo- 
ken, New Jersey, sent the following telegram to respondent: 
SFRC 55010 LETTUCE WB 1752 APRIL 17 CONSIGNED 
TO HARRY KLEIN ON HAND REFUSED ACCOUNT 
CONDITION IF NO DISPOSITION RECEIVED BY 4 P.M. 


WILL BE SOLD FOR ACCOUNT OF WHOM IT MAY 
CONCERN.” 


9. Complainant has received no payment in connection with 
this transaction. 


f 
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10. The formal complaint was filed on June 27, 1968, which was 


within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that the lettuce 


involved herein was sold and shipped to respondent at Kansas 
City, Missouri, and that respondent accepted same but has failed 
to pay the agreed contract price to complainant. Respondent ad- 


mits the purchase but denies that its diversion of the lettuce at 


Kansas City constituted an acceptance thereof. Respondent al- 


leges, in substance, that the agreed contract destination of this 
shipment was Syracuse, New York; that complainant was asked 
to bill the lettuce only as far as Kansas City in order to simplify 


the transportation procedures involved; that while the shipment 


was thereafter diverted by respondent from Kansas City to 
Syracuse, it moved in line of haul directly to the place already 
agreed upon as the contract destination by the parties; and that 
under these circumstances, respondent’s diversion of car SFRC 


55010 at Kansas City cannot be deemed an acceptance thereof. 


We do not consider it necessary to decide the legal effect of 
the diversion by respondent of car SF RC 55010 from Kansas City 
to Syracuse, for we believe that subsequent events are decisive 


of this issue in the case, For example, respondent does not deny 
diverting car SFRC 55010 from Syracuse to Jersey City, New 


Jersey, on April 25, after Federal inspection of the lettuce at 
Syracuse on that date. In this connection, the Department’s regu- 


lations define acceptance, in relevant part, as “any act by the 


consignee signifying acceptance of the shipment, including di- 
version...” (7 CFR 46.2(dd) (1)). See, also, Uniform Commer- 
cial Code, section 2-606(1) (a), What Constitutes Acceptance of 
Goods. We are of the opinion, therefore, that respondent’s di- 
version of the shipment signified its acceptance thereof, and it is 


so concluded. 


Having accepted the lettuce, respondent is liable to complainant 
for the agreed contract price thereof, less provable damages 
resulting from any breach of contract by complainant. The burden 
of proving, by a preponderance of the evidence, both the breach 
and the damages resulting therefrom, rests upon respondent. 


Earl Pearcy & Company, Ltd. v. Mayflower Products, Inc., 27 
A.D. 521. 
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It appears that respondent is claiming that complainant failed 
to deliver lettuce at contract destination meeting good delivery 
standards, 7 CFR 46.44,! in breach of the warranty of suitable 
shipping conditions. It is respondent’s contention that the agreed 
contract destination was Syracuse, New York, rather than Kan- 
sas City, Missouri, as alleged by complainant. 


Assuming without deciding that Syracuse was the agreed con- 
tract destination, we find that the total of the condition defects 
reported in the Federal inspection at Syracuse on April 25 was 
14%. Since the shipment was sold without warranty as to grade, 
we conclude that the results of the Federal inspection of April 
25 are probative of the fact that the shipment met the good de- 
livery standards for lettuce at Syracuse, and that there was no 
breach of the warranty of suitable shipping condition by com- 
plainant. 


The total contract price for the lettuce involved herein is 
$2,352.50. Respondent’s failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,352.50, with interest there- 
on at the rate of 6 percent per annum from May 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


1. The good delivery standards for lettuce, 7 CFR 46.44, provide in relevant part as fol- 
lows: 

“Unless otherwise agreed to between the contracting parties ‘Good Delivery’ in connec- 

tion with f.o.b contracts of purchase and sale means that the commodity meets the re- 

quirements of the contract at time of loading or sale and, if the shipment is handled 

under normal transportation service and conditions, will meet the following additional 

requirements on delivery at contract destination: 

(a) Lettuce (1) * * * 

(2) If the contract does not specify a U.S. grade or percentage of condi- 
tion defects, the lettuce at destination may contain a maximum of 15 percent, by count, 
of the heads in any lot which are damaged by condition defects, including therein not 

more than 9 percent serious damage of which not more than 5 percent may be decay 
affecting any portion of the head exclusive of wrapping leaves. . .” 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 12,501) 


A. CASTRONOVO v. TROPICAL FRUIT Co., INC. PACA Docket No. 
2-1094. Order issued May 16, 1969. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,502) 


ASSOCIATED SHIPPERS, INC. v. A. C. CARPENTER, INC. PACA 
Docket No. 2-1068. Order issued May 2, 1969. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,503) 


Mr. & Mrs. HARVEY LEHMAN v. LITTLE MISS CANNING Co. INC. 
PACA Docket No. 2-1267. Reparation of $288.60 with 6 per- 
cent interest from November 1, 1968, awarded complainants 
against respondent in order issued May 2, 1969. 


(No. 12,504) 


BLUE GOOSE GROWERS, INC. v. BARNEX, INC. PACA Docket No. 
2-1271. Reparation of $6,594.70 with 6 percent interest from 
November 1, 1968, awarded complainant against respondent 
in order issued May 7, 1969. 


(No. 12,505) 


CALIFORNIA FRUIT EXCHANGE v. PRODUCE SUPPLIERS, INC. PACA 
Docket No. 2-1274. Reparation of $1,746.50 with 6 percent 
interest from February 1, 1969, awarded complainant against 
respondent in order issued May 7, 1969. 
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(No. 12,506) 


DE BRUYN MIDWEST PRODUCE Co. v. PRODUCE SUPPLIERS, INC. 
PACA Docket No. 2-1273. Reparation of $957.50 with 6 per- 
cent interest from March 1, 1969, awarded complainant 
against respondent in order issued May 7, 1969. 


(No. 12,507) 


JOHN A. NYMAN v. BARNEX, INC. PACA Docket No. 2-1272. Rep- 
aration of $2,180.49 with 6 percent interest from November 
1, 1968, awarded complainant against respondent in order 
issued May 7, 1969. 


(No. 12,508) 


Rio Citrus v. W. I. ANDERSON & Co. INC. PACA Docket No. 2- 
1263. Reparation of $960.16 with 6 percent interest from 
February 1, 1969, awarded complainant against respondent 
in order issued May 8, 1969. 


(No. 12,509) 


CROWE AND GUSTIN v. DEE PANNELL PRODUCE. PACA Docket No. 
2-1276. Reparation of $1,494.55 with 6 percent interest from 
July 1, 1968, awarded complainant against respondent in 
order issued May 13, 1969. 


(No. 12,510) 


COLOMA GROWER SALES, INC. v. GEORGE KOSTER. PACA Docket 
No. 2-1279. Reparation of $7,271 with 6 percent interest 
from January 1, 1969, awarded complainant against respond- 
ent in order issued May 27, 1969. 


(No. 12,511) 


LAWRENCE W. EBERT & SON v. GEORGE KOSTER. PACA Docket 
No. 2-1280. Reparation of $1,073.05 with 6 percent interest 
from March 1, 1968, awarded complainant against respond- 
ent in order issued May 27, 1969. 
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(No. 12,512) 


H. MCKNIGHT v. GROWERS PRODUCE. PACA Docket No. 2-1281. 
Reparation of $756 with 6 percent interest from January 1, 
1969, awarded complainant against respondent in order 
issued May 27, 1969. 


(No. 12,513) 


SAHARA PACKING COMPANY v. Buy RITE PrRoDUCE. PACA Docket 
No. 2-1278. Reparation of $3,641.15 with 6 percent interest 
from December 1, 1968, awarded complainant against re- 
spondent in order issued May 27, 1969. 


(No. 12,514) 


FRANK S. OLIVER & SON v. FROSTIE Foops, INC. PACA Docket 
No. 2-1284. Reparation of $20,509.73 with 6 percent interest 
from September 1, 1968, awarded complainant against re- 
spondent in order issued May 28, 1969. 


(No. 12,515) 


GRIFFIN-HOLDER CO. v. PRODUCE SUPPLIERS, INC. PACA Docket 
No. 2-1286. Reparation of $1,135.75 with 6 percent interest 
from March 1, 1969, awarded complainant against respond- 
ent in order issued May 28, 1969. 


(No. 12,516) 


WATSONVILLE CANNING & FROZEN FOoD Co. v. MARYLAND FROZEN 
Foon, Inc. PACA Docket No. 2-1283. Reparation of $1,549.64 
with 6 percent interest from June 1, 1967, awarded com- 
plainant against respondent in order issued May 28, 1969. 


(No. 12,517) 


WELCH FRUIT SALES, INC. v. PRODUCE SUPPLIERS, INC. PACA 
Docket No. 2-1285. Reparation of $4,662.50 with 6 percent 
interest from February 1, 1969, awarded complainant 
against respondent in order issued May 28, 1969. 
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(No. 12,518) 


THE WINTER GARDEN FREEZER CO., INC. v. THE GREEN THUMB 
PrRopUCE Co. PACA Docket No. 2-1282. Reparation of 
$2,923.05 with 6 percent interest from December 1, 1968, 
awarded complainant against respondent in order issued 
May 28, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 12,519) 


DAVID PEPPER COMPANY v. JACK KELLER COMPANY. PACA 
Docket No. 2-860. Order issued May 1, 1969. 


(No. 12,520) 


BARKLEY COMPANY OF ARIZONA v. PHIL DATTILO & COMPANY, 
INC. and/or HARRELL Propuce, INc. PACA Docket No. 
2-1087. Order issued May 5, 1969. 


(No. 12,521) 


E. S. HARPER COMPANY, INC. v. BEN BABE SHARGAA and/or C. H. 
ROBINSON COMPANY. PACA Docket No. 2-1105. Order issued 
May 22, 1969. 
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